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In  the  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 

WILLIAM  HANLEY, 

Appellant, 
vs. 
PACIFIC  LIVE  STOCK  COMPANY, 

a  corporation. 

Appellee. 

NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD: 

Mr.  C.  E.  S.  Wood, 
Mr.  Erskine  Wood,  and 
Mr.  Lionel  R.  Webster, 

Yeon  Building,  Portland,  Oregon, 
for  the  Appellant. 

Mr.  Wirt  Minor, 

Spalding  Building,  Portland,  Oregon,  and 

Mr.  Edavard  F.  Tread  well. 

No.  1323  Merchants  Exchange  Building, 
San  Francisco,  California, 
for  the  Appellee. 


In  the  matter  of  the  Contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  and  Robert  Hud- 
speth and  P.  G.  Smith. 

CITATION    ON    APPEAL. 

United  States  of  America,  District  of  Oregon — ss. 

To  Pacific  Live  Stock  Company,  a  Corporation,  and 
Teal  &  Minor,  and  E.  F.  Treadwell,  its  attorneys, 
Greeting : 

Whereas,  William  Hanley  has  lately  appealed  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  a  decree  rendered  August  3,  1915, 
in  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  in  your  favor,  and  has  given  the  security 
required  by  law; 

You  are,  therefore,  hereby,  cited  and  admonished  to 
be  and  appear  before  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  within  thirty  days  from  the  date  hereof,  to 
show  cause,  if  any  there  be,  why  the  said  decree  should 
not  be  corrected,  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 
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Given  under  my  hand,  at  Portland,  Oregon,  in  said 
District,  this  20th  day  of  August  in  the  year  of  our  Lord, 
one  thousand,  nine  hundred  and  fifteen. 

CHARLES  E.  WOLVERTON, 

Judge. 

Service  admitted  this  20th  August,  1915. 

WIRT    MINOR, 

of  Sohcitors  for  Complainant. 

Filed  August  21,  1915.         G.  H.  Marsh,  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Be  it  remembered,  that  on  the  3rd  day  of  October, 
1899,  there  was  duly  filed  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Oregon,  a  Bill  of 
Complaint,  and  on  Tuesday,  10th  day  of  December, 
1901,  the  same  being  the  55th  Judicial  day  of  the  regu- 
lar October  Term  of  said  Court ;  present  the  Honorable 
Charles  B.  Bellinger,  United  States  District  Judge, 
presiding,  there  was  entered  a  Final  Decree;  and  that 
on  the  5th  day  of  November,  1915,  there  was  filed  a 
Stipulation  that  said  Bill  of  Complaint  and  Final  De- 
cree as  printed  in  cause  No.  2036  in  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  may  be  used  and  con- 
sidered in  this  appeal  the  same  as  if  the  said  Complaint 
and  Decree  were  printed  in  this  record,  which  said  stipu- 
lation is  in  words  and  figures  as  follows,  to  wit: 
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STIPULATION. 

No.  2577. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  Corporation, 

Complainant, 
•vs. 
W.  D.  Hanley  et  al., 

Defendants, 
and 
Harrison  Kelly, 

Intervenor. 

In  the  matter  of  the  contempt  of  WiUiam  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  Robert  Hudspeth 
and  P.  G.  Smith. 

Stipulated  that  the  complaint  and  final  decree  in 
the  above  entitled  cause,  as  printed  in  cause  No.  2036 
in  the  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
and  on  file  in  the  office  of  the  Clerk  of  said  Court,  may 
be  used  and  considered  in  this  appeal  of  William  Hanley 
from  the  decree  adjudging  him  in  contempt  the  same  as 
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if  said  complaint  and  final  decree  were  printed  as  a 
part  of  the  record  in  this  present  appeal. 

Dated  October  5,  1915. 

EDWARD    F.  TREADWELL, 

Solicitor  for  Pacific  Live  Stock  Company. 

ERSKINE    WOOD, 

of  Solicitors  for  William  Hanley. 

Filed  November  5,  1915.       G.  H.  Marsh,  Clerk. 


And,  to  wit,  on  the  26th  day  of  February,  1900, 
there  was  duly  filed  in  said  Court,  and  cause  and  answer, 
the  affirmative  part  of  said  answer  being  in  words  and 
figures  as  follows,  to  wit: 

ANSWER. 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 

a  Corporation, 

Complainant, 
vs. 

W.  D.  Hanley  and  others. 

Defendants. 

***** 

And  this  defendant  further  alleges  that  he  is  the 
owner  and  in  the  possession,  use  and  occupancy  of  the 
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following  described  land  in  Harney  county,  Oregon :  in 
township  23  south,  range  31  east,  Willamette  meridian, 
all  of  sections  21  and  27,  all  of  section  22  except  the  S^/^ 
of  the  SWl/4  and  also  the  Wl^  of  section  26,  and  that 
he  is  now,  and  at  the  beginning  of  this  suit  he  was,  in 
the  possession,  use  and  occupancy  under  lease  from  the 
owners  thereof,  of  section  35,  said  township  and  range, 
and  that  under  and  by  said  lease  he  has  the  exclusive 
right  to  the  possession,  use  and  occupancy  of  the  said 
lands  for  the  period  of  more  than  two  years  from  this 
time,  and  that  he  is  now  and  was  at  the  beginning  of 
this  suit  in  the  exclusive  possession,  use  and  occupancy 
with  the  consent  of  the  owner  thereof,  of  sections  23 
and  25,  township  and  range  aforesaid.  That  all  of  said 
lands  lie  upon  and  adjacent  to  the  East  fork  of  Silvies 
river,  as  the  same  is  mentioned  and  described  in  the 
complainant's  bill  of  complaint  herein;  a  part  of  said 
land  lying  upon  and  adjacent  to  the  East  bank  of  said 
East  fork  of  Silvies  river  aforesaid,  and  a  part  lying 
upon  the  west  bank  thereof.  That  all  of  said  land  is 
practically  level,  sloping  slightly  and  gradually  to  the 
south  and  southeast,  that  the  soil  thereof  will  not  pro- 
duce anything  without  the  use  of  a  large  quantity  of 
water  thereon  for  the  irrigation  thereof,  but  that  with 
a  sufficient  quantity  of  water  properly  distributed  over 
said  land  during  the  irrigating  season,  said  land  and  the 
whole  thereof  will  and  does  produce  large  and  valuable 
crops  of  grasses  each  and  every  year  and  furnishes  a 
large  area  of  valuable  pasturage.  That  from  time 
immemorial,  Silvies  river,  which  rises  and  flows  sub- 
stantially as  alleged  in  complainant's  bill  of  complaint. 
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has  been  and  still  is  a  perennial  stream,  and  each  year 
the  greater  part  of  the  waters  thereof  run  down  through 
said  East  fork  thereof,  to  and  upon  the  lands  herein- 
before described  and  in  the  natural  condition  of  the  said 
water  and  said  land,  said  water  has  each  year  covered 
almost  all  of  said  land  during  the  irrigating  season. 
That  a  large  part  of  the  said  land  in  the  natural  con- 
dition of  the  same  in  relation  to  the  said  water,  was  sub- 
merged with  said  water  each  year  to  such  a  depth  and 
for  so  long  time  as  that  no  grass  whatever  grew  or 
would  grow  thereon,  and  the  same  produced  nothing  but 
tule  and  flag  and  was  of  little  or  no  value,  and  a  small 
part  of  said  land  so  lying  upon  and  adjacent  to  said 
fork  of  said  river  as  aforesaid  was  not  ordinarily  cov- 
ered by  the  waters  thereof.  That  in  the  year  1886,  the 
defendant's  predecessors  in  interest  in  said  lands,  for  the 
purpose  of  distributing  the  waters  of  said  branch  of 
said  river  over  and  upon  the  lands  not  naturally  over- 
flowed thereby  and  of  thus  irrigating  the  same  and  of 
producing  thereon  large  and  valuable  crops  of  the 
natural  grasses  thereof,  and  for  the  further  purpose  of 
preventing  said  water  from  flooding  other  parts  of  said 
land,  thereby  reclaiming  the  same  so  that  it  also  would 
produce  large  crops  of  said  grasses,  placed  a  dam  in 
said  East  fork  of  Silvies  river  in  the  NW1^4  of  section 
21  of  the  land  above  described  and  immediately  there- 
after dug  and  constructed  a  ditch  leading  out  of  said 
East  fork  of  said  river  just  above  said  dam  and  running 
around  through  said  section  21,  through  and  upon  sec- 
tions 22,  27  and  the  W^y  of  section  26  of  the  land 
above  described,  and  diverted  through  said  ditch  under 
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six-inch  pressure  at  least  1,000  inches  of  said  waters, 
and  in  connection  with  said  ditch  and  as  a  part  of  the 
plan  for  controlling  and  utilizing  said  water,  and  of 
controlling  and  utilizing  the  surface  water  which  flows 
across  said  land  when  the  water  is  high,  they  at  the  same 
time  constructed  a  levee  along  that  side  of  said  ditch  next 
to  said  fork  of  said  river.  That  the  said  dam  is  the  same 
mentioned  in  complainant's  bill  of  complaint  as  being 
maintained  by  this  defendant,  and  said  ditch  is  one  of 
the  ditches  therein  designated  as  being  maintained  by 
him.    That  said  dam  is  feet  wide  and         feet  high 

and  said  ditch  is  feet  deep,  feet  wide  on  the  top 
and  feet  wide  on  the  bottom,  and  said  ditch  is  built 
upon  a  grade  of  about  1/10  of  an  inch  to  the  rod.  Both 
said  dam  and  said  ditch  have  remained  substantially  as 
originally  constructed,  so  far  as  affects  the  quantity  of 
water  taken  from  said  fork  of  said  river,  and  the  method 
by  which  it  is  taken,  ever  since  the  same  was  originally 
constructed  as  aforesaid.  Said  dam  was  located  and 
built,  said  ditch  laid  out  and  constructed,  and  said 
appropriation  of  water  niade  under  and  pursuant  to  the 
local  laws,  rules,  customs  and  regulations  respecting  the 
appropriation  of  water.  That  all  of  the  water  appro- 
priated by  and  carried  in  said  ditch  which  is  taken  from 
said  East  fork  of  said  river  as  aforesaid,  is  necessary 
for  the  proper  irrigation  of  the  land  covered  by  the  said 
ditch,  and  this  defendant  and  his  predecessors  in  inter- 
est have  so  used  said  water  to  the  extent  and  in  the 
quantity  aforesaid  through  said  ditch  upon  said  land  for 
the  irrigation  thereof  during  the  irrigating  season  of 
each  and  every  year  since  the  construction  thereof  and 
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the  appropriation  of  the  said  water  aforesaid  which 
said  use  of  said  water  has  been  at  all  times  open, 
notorious,  under  claim  and  assertion  of  ownership  and 
right  and  adverse  to  the  complainant,  its  predecessors  in 
interest  and  to  all  the  world. 

And  this  defendant  alleges  that  the  complainant  and 
its  predecessors  in  interest  have  known  of  the  use  of  said 
water  by  this  defendant  and  his  predecessors  in  interest 
as  aforesaid,  and  up  to  the  time  of  the  beginning  of  this? 
suit  no  objection  had  ever  been  made  thereto  by  said 
complainant,  or  its  predecessors  in  interest.  That 
although  said  dam  and  said  ditch  are  now  in  purpose 
and  effect  the  same  as  originally  constructed  as  afore- 
said, yet  in  order  to  maintain  the  same,  it  has  been  neces- 
sary, from  time  to  time,  to  repair  both  said  dam  and  said 
ditch,  and  in  the  year  1887  this  defendant  put  in  a  new 
dam  and  repaired  and  cleaned  out  said  ditch  and  ex- 
pended a  large  sum  of  money. 

That  in  the  year  1896,  the  complainant  entered  into 
an  agreement  with  this  defendant  and  his  predecessors 
in  interest,  that  if  they  would  extend  said  ditch  until  it 
reached  the  land  of  the  complainant,  namely,  the  SE1^4 
of  section  26,  township  23  south,  range  31  east,  that  it 
would  assist  in  the  construction  thereof  to  said  land,  so 
that  from  thereon  it  would  be  enabled  to  continue  said 
ditch  onto  and  across  its  own  land  and  for  its  own  benefit 
and  advantage.  That  pursuant  to  said  agreement,  this 
defendant  and  his  predecessors  in  interest  with  the 
assistance  of  the  complainant,  extended  said  ditch  down 
to  the  west  line  of  said  SE14-  of  section  26,  and  there- 
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upon  said  complainant  continued  the  same  onto  and 
across  said  land  and  other  of  its  lands.  That  the  exten- 
sion of  said  ditch,  onto  and  across  the  complainant's  said 
lands  as  aforesaid,  effected  the  drainage  and  reclama- 
tion of  a  large  tract  of  its  land  which  had  theretofore 
been  too  wet  to  produce  crops  and  enabled  it  to  irrigate 
other  large  tracts  of  its  land,  which  without  said  irriga- 
tion was  non-productive,  whereby  large  tracts  of  its 
said  land  which  otherwise  would  not  and  did  not  produce 
anything  were  made  to  and  still  do  produce  each  year 
large  and  valuable  crops  of  natural  grasses.  That  ever 
since  the  extension  of  said  ditch  as  aforesaid,  the  com- 
plainant has  so  used  the  same  jointly  with  this  defend- 
ant as  aforesaid,  and  still  so  maintains  and  uses  the  same 
to  its  great  and  continued  profit  and  advantage  as 
aforesaid. 

And  this  defendant  further  alleges  that  in  the  year 
1897  he  took  out  a  small  ditch  above  said  dam  on  the 
west  side  of  said  East  fork  of  Silvies  river  and  extended 
the  same  down  and  parallel  with  the  said  river  for  a 
short  distance  onto  section  27  aforesaid.  Said  ditch  is 
feet  deep,  feet  wide  on  the  bottom  and  feet 
wide  on  the  top,  is  constructed  upon  a  grade  of  about 
1/10  of  an  inch  to  the  rod  and  the  water  conveyed 
therein  is  used  for  the  purpose  of  irrigating  land  lying 
upon  and  adjacent  to  the  west  bank  of  the  East  fork 
of  Silvies  river. 

And  this  defendant  further  alleges  that  in  the  year 
1895,  he  constructed  a  ditch  leading  out  of  said  East 
fork  of  Silvies  river,  on  the  east  side  thereof  in  the  NI/2 
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of  section  27  above  described  and  about  one  and  one-half 
miles  below  the  dam  above  mentioned,  and  extended  the 
same  in  a  southeasterly  direction  until  it  enters  into  and 
upon  the  lands  of  the  complainant  on  or  near  the  SWI4 
of  the  SEI4  of  section  26,  township  23  south,  range  31 
east.  That  said  ditch  is  feet  deep,  feet  wide  on 
top,  and  feet  wide  on  the  bottom  and  is  constructed 
upon  a  grade  of  about  1/10  of  an  inch  to  the  rod,  and 
that  the  same  was  built  to  be  used  and  is  used  by  this 
defendant  solely  for  the  purpose  of  draining  water  from 
certain  of  his  land  as  above  described  and  was  not  in- 
tended to  be  used  and  never  has  been  used  by  him  for  the 
purpose  of  irrigation.  That  there  is  no  dam  in  connec- 
tion with  said  ditch  and  that  by  draining  the  water  off 
from  his  land  through  said  ditch,  he  prevents  a  large 
tract  thereof  from  being  so  submerged  with  water  as  to 
render  it  valueless,  and  that  thereby  he  is  enabled  to 
and  does  reclaim  a  large  body  of  his  land,  so  that  the 
same  can  and  does  produce  abundant  and  valuable  crops 
of  wild  grasses  every  year,  which  is  used  for  hay  and 
pasturage  by  this  defendant.  And  this  defendant  alleges 
that  said  ditch  was  constructed  by  him  with  the  knowl- 
edge, consent,  and  acquiescence  and  solicitation  of  the 
complainant;  and  that  with  the  knowledge,  assent,  and 
acquiescence  of  said  complainant,  he  expended  large 
sums  of  money  in  the  construction  thereof.  That  not 
only  does  the  said  ditch  accomplish  the  reclamation  of  a 
large  amount  of  land  for  this  defendant,  as  aforesaid, 
but  in  the  same  manner,  by  the  same  means,  and  with 
the  like  effect,  it  also  reclaims  a  large  amount  of  land 
belonging  to  said  complainant.    That  not  only  did  said 
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complainant  know  of,  assent  to  and  acquiesce  in  the 
construction  of  said  ditch  by  this  defendant  as  aforesaid, 
but  encouraged  and  assisted  him  in  the  construction 
thereof;  that  said  complainant  requested  him  to  con- 
struct said  ditch  down  to  and  upon  its  land,  namely,  the 
SEl/4  of  section  26  as  aforesaid,  and  proposed  and 
agreed  with  him  that  if  he  would  do  so,  it  would  continue 
the  construction  thereof  onto  and  through  its  lands, 
giving  the  water  thereby  to  be  conveyed  an  outlet  and 
enabling  it  to  use  the  same  for  the  irrigation  of  certain 
of  its  lands  not  otherwise  subject  to  irrigation,  and 
thereby  gaining  to  itself  not  only  the  advantage  of  drain- 
age as  aforesaid,  but  of  irrigation  also.  That  pursuant 
to  such  proposal  and  agreement,  and  relying  thereon, 
this  defendant,  at  great  trouble  and  large  expense  to 
himself  as  aforesaid,  did  construct  said  ditch  as  aforesaid, 
down  to  and  upon  the  lands  of  said  complainant  as  afore- 
said, and  said  complainant  complied  with  and  carried 
out  its  said  proposal  and  agreement  and  continued  said 
ditch  down  to,  upon  and  across  its  said  land  as  it  had 
proposed  and  agreed  to  do  as  aforesaid,  and  ever  since 
has  used  and  still  uses  said  ditch  in  conjunction  with  this 
defendant  as  aforesaid  and  has  been  and  still  is  greatly 
benefitted  thereby. 

And  this  defendant  alleges  that  he  uses  all  of  the 
land  so  owned  and  occupied  by  him  as  aforesaid  each 
year  for  the  raising  of  the  natural  grasses  thereon,  a  part 
of  which  is  annually  cut  and  cured  for  hay  and  the 
remainder  thereof  is  used  for  the  pasturing  of  cattle  and 
other  live  stock.  That  by  the  use  of  the  water  thereon 
for  irrigation  as  aforesaid  and  by  the  removal  of  surplus 
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water  therefrom  as  hereinbefore  alleged,  he  is  enabled 
to  produce  and  does  produce  large  and  valuable  crops 
thereon  each  year  as  aforesaid.  That  the  irrigating 
season  for  said  lands  extends  from  the  first  day  of  April 
to  the  first  day  of  July  of  each  year  and  that  during  such 
time  he  needs  for  the  irrigation  of  said  lands  two  thou- 
sand five  hundred  inches  of  water  flowing  under  a  six- 
inch  pressure.  That  during  the  irrigating  season,  as 
aforesaid,  that  amount  of  water  has  been  used  for  the 
purpose  of  raising,  caring  for,  breeding  and  fattening 
cattle,  and  large  herds  thereof  have  annually  been  so 
raised,  cared  for,  fed  and  fattened  on  said  land  with  the 
hay  and  pasturage  raised  and  produced  thereon,  as 
aforesaid,  and  this  defendant  now  uses  said  land  and  the 
hay  and  pasturage  raised  thereon  in  the  same  manner 
and  for  the  same  purpose,  and  in  addition  thereto  he  sells 
large  quantities  of  the  hay  produced  thereon  and  by 
these  means  he  is  enabled  to  and  does  realize  each  year 
a  large  annual  income  therefrom.  That  by  the  use  of  the 
waters  of  the  East  fork  of  Silvies  river  upon  said  land 
in  the  manner  and  to  the  extent  hereinbefore  and  shown, 
said  land  is  of  great  value  and  produces  for  him  a  large 
income  as  aforesaid,  but  without  the  use  of  said  water 
as  aforesaid  said  land  will  be  of  little  or  no  value  and  no 
income  could  be  realized  therefrom. 

And  this  defendant  further  alleges  that  the  use  of 
said  water  by  him  in  the  manner  and  to  the  extent  afore- 
said does  not  deprive  complainant  of  any  water  which 
it  would  otherwise  receive  nor  does  it  in  the  least  hinder 
or  embarrass  it  in  the  use  thereof,  but  on  the  contrary, 
more  water  is  sent  down  upon  its  land  where  water  is 
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needed,  and  a  large  tract  of  land  which  is  too  wet  is 
.drained  and  put  in  condition  to  produce  valuable  crops 
as  aforesaid,  and  if  said  dam  was  removed  and  said 
ditches  destroyed,  the  complainant  would  be  injured  in- 
stead of  benefited  thereby.  All  of  which  matters  and 
things,  this  defendant  is  ready  and  willing  to  maintain 
and  prove,  as  this  honorable  court  shall  direct;  and  he 
prays  to  be  hence  dismissed  with  his  reasonable  costs  and 
charges,  in  this  behalf  sustained  and  incurred. 

LIONEL   R.   WEBSTER, 
BIGGS  &  TURNER, 

Solicitors  for  Defendant. 

State  of  Oregon,  Multnomah  County — ss. 

Due  and  legal  service  of  the  foregoing  answer  is 
hereby  accepted,  and  receipt  of  certified  copy  thereof  ad- 
mitted at  Portland,  Oregon,  February  26,  1900. 

L.  B.  COX, 

Solicitor  for  Complainant. 

U.  S.  Circuit  Court,  District  of  Oregon,  filed  Feb.  26, 
1900.  J.  A.  Sladen,  Clerk. 


And  afterwards,  to  wit,  on  the  29th  day  of  April, 
1915,  there  was  duly  filed  in  said  Court,  and  cause  an 
affidavit  of  John  Gilcrest  in  words  and  figures,  as  fol- 
lows, to  wit; 
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AFFIDAVIT  OF  JOHN  GILCREST. 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company  (a  corporation), 

Complainant, 
vs. 

W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens,  George 
Whiting,  Thomas  Whiting,  Ione  Whiting,  John 
C.  Foley,  N.  Brown,  J.  H.  Byerly,  C.  P.  Ruth- 
erford, C.  A.  SwEEK  M.  Gushing,  D.  M.  McMen- 
AMY,  John  I.  Newman,  Charles  Nelson,  W.  H. 
Marrs,  Manna  Marrs,  Joseph  T.  Barnes,  Wil- 
liam Clark,  C.  H.  Voegtly,  George  W.  Young, 
Mrs.  a.  E.  Young,  P.  G.  Smith,  Green  Hudspeth, 
James  Dalton,  Hull  Hotchkiss,  Caspar  Luig, 
Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R.  Porter, 
and  The  Harney  Valley  Dam,  Ditch  and  Irri- 
gating Company,  (a  corporation), 

Defendants, 
and 
Harrison  Kelley, 

Intervenor. 

NUMBER  2.577. 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton  and  Robert  Hud- 
speth and  P.  G.  Smith. 
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State  of  Oregon, 

County  of  Harney — ss. 

John  Gilcrest,  being  first  dul}^  sworn,  deposes  and 
says  that  he  is  superintendent  of  the  Pacific  Live  Stock 
Company,  complainant  in  the  above  entitled  suit,  and 
has  been  such  at  all  times  herein  mentioned; 

That  on  the  tenth  day  of  December,  1901,  this  Court 
duly  gave,  made  and  entered  its  final  decree  in  the  above 
entitled  suit,  which  final  decree  has  never  been  appealed 
from,  modified,  vacated  or  set  aside,  and  is  still  in  full 
force  and  effect,  and  all  of  the  defendants  in  the  said 
suit  and  all  of  the  persons  above  mentioned  have  at  all 
times  had  notice  and  knowledge  of  the  said  decree  and 
of  all  of  the  terms  and  provisions  thereof; 

That  by  the  terms  of  the  said  decree  all  of  the  defend- 
ants in  said  suit,  their  servants,  agents  and  attorneys, 
and  all  persons  claiming  by,  through  or  under  them, 
were,  and  each  of  them  was  enjoined  and  restrained 
from  interfering  with,  obstructing  or  diverting  any  of 
the  waters  of  Silvies  River  or  the  East  or  West  fork 
thereof  except  in  the  manner  and  at  the  times  expressly 
permitted  and  provided  for  in  and  by  the  said  decree, 
and  were  enjoined  and  required  to  remove  all  dams  and 
obstructions  in  the  said  stream,  except  such  dams  and 
obstructions  as  were  expressly  provided  for  in  and  by 
the  said  decree;  that  since  the  entry  of  said  decree  Carey 
Thornburg  succeeded  to  the  land  and  water  rights 
owned  by  C.  H.  Voegtly  at  the  time  of  said  decree; 

That  since  the  entry  of  the  said  decree,  the  defend- 
ant Caspar  Luig  died  and  Henry  Luig  has  succeeded 
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to  all  of  the  land  owned  by  him  at  the  time  of  the  said 
decree,  and  has  been  in  possession  of  the  same  and  of 
the  Luig  Dam  mentioned  in  the  said  decree,  and  has 
at  all  times  had  knowledge  and  notice  of  the  said  decree 
and  of  the  terms  thereof; 

That  since  the  entry  of  the  said  decree,  the  defend- 
ant Green  Hudspeth  died  and  Robert  Hudspeth,  as 
one  of  the  heirs  of  the  said  Green  Hudspeth,  has  been 
in  the  possession  of  the  said  property  of  Green  Hud- 
speth and  the  works  used  for  the  irrigation  thereof,  and 
has  had  knowledge  of  all  of  the  terms  of  the  said  decree ; 

That  the  general  purpose  of  the  said  decree  was  to 
permit  the  flood  water  of  Silvies  River,  which  generally 
occurs  during  the  months  of  March  and  April,  to  flow 
unobstructed  through  the  said  river  to  the  lands  of 
Complainant  until  on  or  about  the  12th  day  of  May 
each  year,  after  which  time  the  defendants  in  said  action 
were  to  have  the  use  of  the  said  water  in  the  manner  pro- 
vided hy  the  terms  of  said  decree; 

That  generally  the  flood  water  of  the  said  river 
during  the  said  months,  is  as  high  as  1200  to  1500  cu.  ft. 
per  second,  but  in  the  year  1915,  owing  to  the  light  fall 
of  snow,  the  flow  of  said  river  during  said  months,  has 
been  exceedingly  low,  and  the  water  thereof  has  scarcely 
been  out  of  the  natural  banks  of  the  said  river  except 
when  artificially  diverted,  and  the  flow  of  the  said  river 
during  the  said  months  has  been  between  300  and  600 
feet  per  second; 

That  the  snow  in  the  mountains  has  been  largely 
melted  and  the  entire  prospect  is  that  there  will  be  no 
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high  flow  of  the  water  of  the  Silvies  River  during  the 
said  year  1915,  all  of  which  is  known  by  the  parties 
above  named  and  generally  in  the  said  community ;  and 
unless  the  said  complainant  receives  water  during  the 
period  before  the  12th  day  of  May,  1915,  it  will  receive 
little,  if  any,  water  from  said  river  during  said  year; 

That  for  the  purpose  of  depriving  said  complainant 
of  the  said  water  to  which  it  is  entitled  by  the  terms  of 
said  decree,  the  said  defendants  and  parties  above  men- 
tioned, to  wit,  William  Hanley,  Henry  Luig,  George 
W.  Young,  Hull  Hotchkiss,  James  Dalton  and  Carey 
Thornburg,  in  violation  of  the  terms  of  the  said  decree, 
have  conspired  together  to  take  the  water  of  the  said 
river  and  have  during  the  months  of  March  and  April, 
1915,  totally  disregarded  the  terms  of  the  said  decree 
and  obstructed  the  said  water  and  the  channel  of  the 
said  river  and  the  East  and  West  forks  thereof,  and 
have  taken  and  diverted  the  water  of  the  said  river  above 
the  lands  of  complainant  so  as  to  prevent  the  same  from 
flowing  to  the  lands  of  the  complainant,  and  during  the 
said  period  and  while  the  average  flow  of  the  said  river 
was  about  450  cu.  ft.  per  second,  the  said  defendants 
have  diverted  far  in  excess  of  300  cu.  ft.  per  second  of 
the  waters  of  the  said  river,  and  in  this  behalf  the  said 
affiant  shows; 

I. 

That  in  and  by  the  terms  of  the  said  decree  the 
defendant  Luig  was  permitted  to  maintain  one  dam  in 
Silvies  River  in  Sec.  31,  Twp.  23  S.,  Range  31  E,  from 
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the  15th  day  of  May  until  the  first  da}^  of  July  of  each 
year  and  not  otherwise,  and  was  required  to  remove  all 
of  the  boards  from  said  dam  during  the  balance  of  said 
year;  That  notwithstanding  the  said  decree  and  in  vio- 
lation and  contempt  thereof,  the  said  Henry  Luig,  in 
the  month  of  April,  1915,  completely  closed  the  said  dam 
by  putting  the  boards  therein  and  by  means  thereof 
obstructed  the  water  in  the  West  fork  of  Silvies  River 
and  backed  the  same  up  the  channel  of  the  said  river 
and  by  means  thereof  diverted  in  excess  of  40  cu.  ft.  of 
water  of  the  said  river  and  being  all  of  the  water  of  the 
said  West  fork  flowing  at  said  dam  except  about  4  sec- 
ond feet;  and  that  the  said  defendant  William  Hariley 
encouraged,  advised  and  assisted  said  Henry  Luig  in 
the  acts  aforesaid  and  in  the  contempt  and  violation  of 
the  said  decree  as  aforesaid ; 

II. 

That  by  the  terms  of  the  said  decree  the  defendant 
George  W.  Young  and  the  defendants  Hull  Hotchkiss 
and  C.  H.  Voegtly  were  permitted  to  maintain  one  dam 
in  the  West  fork  of  Silvies  River,  which  was  then  sit- 
uated in  the  NE  14  of  Sec.  30,  Twp.  23  S.,  Range  31  E., 
about  a  quarter  of  a  mile  south  of  the  north  line  of  the 
said  Section  30,  together  with  the  ditches  connected 
therewith,  and  were  permitted  to  close  and  use  the  said 
dam  from  the  12th  day  of  May  to  the  first  day  of  July 
of  each  year,  and  at  no  other  times,  and  were  enjoined 
and  restrained  from  maintaining  any  other  dam  in  the 
said  river;  That  notwithstanding  the  premises,  several 
years  ago  the  said  dam  was  washed  out  and  thereupon 
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the  said  defendant  George  W.  Young  and  the  said 
Hull  Hotchkiss  and  the  said  Carey  Thornburg,  in 
violation  and  contempt  of  the  terms  of  the  said  de- 
cree, constructed  a  new  dam  about  a  quarter  of  a 
mile  up  stream  from  the  location  of  the  said  dam 
permitted  by  said  decree,  and  constructed  the  same 
with  a  permanent  board  across  the  floor  thereof, 
which  raised  the  water  in  said  stream  at  all  times  about 
a  foot  and  a  quarter,  and  have  ever  since  maintained  the 
said  dam  and  have  also  constructed  a  new  ditch  taken 
out  of  the  said  river  above  the  said  dam  and  leading  onto 
the  lands  of  the  said  Young,  Hotchkiss  and  Thornburg, 
and  during  the  month  of  April,  1915,  the  said  defend- 
ants, by  means  of  the  said  dam  and  ditch,  diverted  water 
into  the  same  for  a  long  period  of  time,  in  excess  of  2  cu. 
ft.  per  second  and  carried  the  same  away  from  the  said 
river  and  to  the  said  lands ;  That  at  the  time  aforesaid 
the  v/ater  in  the  said  river  would  not  naturally  flow 
into  the  head  of  the  old  ditch  on  said  property,  but  the 
bottom  of  the  said  old  ditch  was  almost  two  feet  above 
the  water  naturally  flowing  in  the  said  river  when  unob- 
structed by  said  new  dam,  and  all  of  the  said  water  was 
diverted  by  reason  of  the  said  new  dam  and  in  violation 
of  the  terms  and  provisions  of  the  said  decree,  and  the 
said  water  has  been  permitted  by  the  said  defendants  to 
flow  down  a  large  ditch  12  feet  in  width,  on  two  sides  of 
the  County  Road,  and  there  to  stand  and  seep  into  and 
upon  their  lands  and  to  flow  over  the  same,  and  in  all  the 
acts  aforesaid  the  said  defendants  have  been  acting  under 
the  advice  and  encouragement  and  with  the  assistance 
of  the  said  defendant  William  Hanley ; 
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That  heretofore  this  honorable  Court  adjudged 
that  the  said  defendant  George  W.  Young  had  violated 
the  terms  of  the  said  decree  by  constructing  the  dam 
aforesaid,  but  was  permitted  by  this  honorable  Court  to 
purge  himself  of  contempt  by  paying  the  costs  of  said 
contempt  proceedings  and  by  removing  the  said  dam, 
but  the  said  defendant.  Young,  has  not  purged  himself 
of  said  contempt  and  has  not  paid  the  costs  of  said  pro- 
ceedings, or  removed  the  said  dam,  but  in  continued  vio- 
lation of  the  said  decree  and  in  willful  contempt  thereof 
has  continued  to  maintain  the  said  dam  and  ditches 
aforesaid ; 

III. 

That  long  prior  to  the  entry  of  said  decree,  there 
was  a  dam  belonging  to  the  defendant  Hull  Hotchkiss 
and  C.  H.  Voegtly  situated  near  the  south  line  of  the 
said  Sec.  30,  but  for  a  considerable  time  prior  to  the 
entry  of  the  said  decree,  the  said  parties  had  not  used 
the  said  dam,  but  had  used  the  dam  mentioned  by  the 
said  decree  as  the  Young  dam  situated  in  the  NE  M  of 
said  Sec.  30,  and  by  the  terms  of  the  said  decree,  the 
defendants  Hotchkiss  and  Voegtly  were  enjoined  and 
restrained  from  using  the  said  Voegtly  dam,  near  the 
south  line  of  Sec.  30,  but  were  permitted  to  maintain  and 
use  the  said  Young  dam,  on  the  NEi/4  of  Sec.  30;  that 
since  the  entry  of  the  said  decree,  the  skeleton  of  the  said 
Voegtly  dam  has  remained  in  the  said  river,  but  has 
never  been  used  and  has  not  materially  obstructed  the 
said  river  during  the  irrigating  season,  until  the  year 
1914,  at  which  time  the  said  Carey  Thornburg  and  Hull 
Hotchkiss  placed  some  hay  and  manure  in  the  said  dam, 
which  was  torn  out  by  this  affiant;   That  notwithstand- 
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ing  the  terms  of  the  said  decree  and  in  willful  violation 
thereof,  the  said  Hull  Hotchkiss  and  Carey  Thornburg, 
in  the  year  1915  and  particularly  in  the  month  of  April, 
placed  a  large  amount  of  timbers,  boards  and  other  ma- 
terial in  the  skeleton  of  said  Voegtly  dam,  and  by  means 
thereof  have  obstructed  and  raised  the  water  in  the  West 
fork  of  the  said  river  in  its  flow  to  complainant,  and  have 
ever  since  and  still  are  maintaining  the  boards  in  the  said 
dam,  and  in  doing  so  are  assisted,  advised  and  encour- 
aged by  the  said  defendant,  William  Hanley,  all  in  will- 
ful contempt  and  violation  of  the  terms  of  the  said 
decree ; 

IV. 

That  notwithstanding  the  terms  of  the  decree  and  the 
facts  aforesaid,  in  the  fall  of  1914  and  in  the  spring  of 
1915,  the  said  defendants  P.  G.  Smith  and  the  said  Carey 
Thornburg  constructed  a  new  wooden  and  rock  dam  in 
the  said  West  fork  of  Silvies  river,  immediately  above 
the  said  Voegtty  dam,  and  extending  clear  across  the 
said  river ;  That  the  said  old  Voegtly  dam  was  28  feet  in 
width,  extending  clear  across  the  channel  of  the  said 
river,  and  was  constructed  of  wood  with  openings  total- 
ing 23I/2  feet  in  the  clear;  That  the  said  new  dam  is  con- 
structed of  wood  of  a  total  width  of  only  16.4  feet  across 
said  stream  and  with  openings  totaling  only  12.3  feet  in 
the  clear;  That  the  balance  of  the  said  dam  across  the 
said  stream  and  being  about  12  feet  in  width,  consists  of 
a  solid  rock  dam  acting  as  a  permanent  obstruction  to 
the  free  flow  of  the  water  of  said  river  and  the  floor  of 
the  said  new  dam  is  1.2  feet  higher  than  the  floor  of  the 
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old  dam,  and  at  the  present  time  the  said  new  dam  and 
old  dam  are  raising  the  water  of  said  river  in  excess  of 
one  foot  in  the  channel  thereof,  and  the  said  defendants 
have  threatened  to  continue  to  maintain  the  said  dam  and 
to  put  further  boards  and  obstructions  therein,  and  in  all 
the  acts  aforesaid,  the  said  P.  G.  Smith  and  Carey 
Thornburg  have  been  acting  with  the  assistance,  advice 
and  encouragement  of  the  said  William  Hanley  and  in 
willful  contempt  and  violation  of  the  terms  of  the  said 
decree ; 

V. 

That  in  and  by  the  terms  of  the  said  decree,  the  said 
defendant  William  Hanley  was  enjoined  and  re- 
strained from  using  a  certain  ditch  except  for  the  pur- 
pose of  draining  water  from  the  surface  of  his  land; 
That  during  the  months  of  March  and  April,  1915,  it 
was  unnecessary  to  drain  water  from  the  said  land  of 
the  defendant  William  Hanley,  but  on  the  contrary,  the 
same  was  the  irrigation  season  during  which  the  said 
defendant  William  Hanley  was  attempting  to  put  water 
on  the  said  land  for  the  irrigation  thereof,  and  notwith- 
standing the  terms  of  the  decree,  and  in  willful  contempt 
and  violation  thereof  the  said  defendant,  during  a  long 
period  in  the  months  of  March  and  April,  had  the  head 
of  the  said  drain  ditch  open,  and  by  means  thereof  was 
diverting  from  the  East  P^ork  of  Silvies  river  in  excess 
of  30  sec.  ft.  of  water  of  the  said  river  and  using  the 
same  for  the  irrigation  of  his  land; 

That  in  and  by  the  terms  of  said  decree,  the  said 
William  Hanley  was  permitted  to  maintain  a  certain 
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dam  known  as  the  21  dam,  but  was  enjoined  from  ob- 
structing the  water  of  said  river  by  means  thereof  prior 
to  the  5th  day  of  May  of  each  year,  but  notwithstanding 
the  premises,  and  during  the  year  1915,  during  the 
months  of  March  and  April  thereof,  the  said  defendant 
William  Hanley  placed  and  maintained  one  board  part 
way  across  the  said  dam  and  permitted  and  suffered  a 
large  amount  of  brush  and  debris  to  gather  above  the 
said  dam,  which  raised  the  water  of  the  said  river  at  least 
one  foot  higher  than  the  floor  of  the  said  dam,  and  by 
means  thereof  diverted  into  the  said  Hanley  upper  ditch, 
referred  to  in  said  decree,  in  excess  of  40  cu.  ft.  per  sec- 
ond, all  in  willful  contempt  and  violation  of  the  terms 
of  said  decree; 

That  in  and  by  the  terms  of  the  said  decree,  the  said 
William  Hanley  was  enjoined  and  restrained  from  in 
any  manner  obstructing  the  channel  of  Silvies  river 
prior  to  the  5th  day  of  May  each  year,  and  was  also 
enjoined  and  restrained  from  diverting  any  water  there- 
from except  as  would  naturally  flow  through  the  Upper 
Hanley  ditch,  but  notwithstanding  the  premises,  and 
during  the  months  of  March  and  April,  1915,  the  said 
defendant  William  Hanley,  in  willful  contempt  and 
violation  of  the  said  decree,  made  the  following  diver- 
sions by  means  of  cuts  in  the  banks  of  the  said  river  on 
his  land  described  in  said  decree,  to-wit.  In  the  left  bank 
of  the  East  fork  of  Silvies  river  about  900  feet  below 
the  Hanley  drain  ditch,  a  cut  in  the  bank  of  said  river 
about  12  feet  in  width  and  3  feet  in  depth,  diverting 
about  50  sec.  ft.  of  water  from  said  river;  a  cut  in  the 
left  bank  of  said  river  about  1000  feet  above  the  south 
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line  of  Sec.  27,  Twp.  23  S.,  Range  31  E.,  diverting 
about  6  sec.  ft.  of  water  of  said  river;  besides  the  fore- 
going, the  said  defendant  Hanley  diverted  a  large  quan- 
tity of  water  through  numerous  smaller  cuts  in  said  river 
through  said  Sec.  27  and  aided  the  diversion  of  water 
through  the  same  as  well  as  the  cuts  aforementioned,  in 
the  following  manner:  The  said  channel  of  Silvies  river 
through  the  said  Sec.  27  and  through  Sec.  35,  in  the  said 
Twp.,  is  small  and  sluggish  and  easilj?"  obstructed,  and 
the  said  defendant  Hanley,  in  willful  violation  and  con- 
tempt of  the  terms  of  the  said  decree,  has,  during  the 
months  of  March  and  April,  1915,  further  obstructed 
the  channel  of  said  river  by  maintaining  therein  on  Sec. 
27,  the  timbers  of  an  old  bridge  which  has  been  destroyed, 
across  the  said  river,  and  which  timbers  have  been  per- 
mitted to  fall  and  lodge  in  the  said  river,  and  also  by 
maintaining  another  bridge  over  the  said  river,  the 
stringers  of  which  are  set  into  and  below  the  banks  of 
said  river  and  so  that  the  same  obstructs  the  flow  of 
water  of  the  said  river  and  the  said  defendant  also  per- 
mits to  accumulate  in  the  channel  of  said  river  and  to 
be  caught  by  said  bridges,  and  timbers,  the  carcasses  of 
dead  cattle  and  hogs  and  also  other  material  which  has 
obstructed  the  channel  of  the  said  river  and  prevented 
the  water  thereof  from  flowing  down  the  same  and 
which  assisted  it  to  flow  over  the  banks  and  out  of  the 
low  places  along  the  banks  of  said  river  and  also  through 
the  cuts  in  the  banks  aforesaid;  and  by  means  thereof, 
the  said  defendant  has  diverted  about  75  sec.  ft.  of  water 
from  the  said  river  on  the  West  side  in  addition  to  the 
water  aforesaid,  and  all  of  said  acts  of  the  said  defendant 
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have  been  in  willful  violation  of  the  terms  of  the  said 
decree ; 

VI. 

That  in  and  by  the  terms  of  the  said  decree,  the 
defendants  Green  Hudspeth,  James  Dalton  and  the 
intei*venor,  Harrison  Kelly,  were  permitted  to  maintain 
a  dam  and  ditch  generally  referred  to  as  the  People's 
ditch  and  dam,  in  Sec.  31,  Twp.  23  S.,  Range  31  E.,  and 
were  permitted  to  divert  a  certain  amount  of  water  by 
means  thereof  for  irrigation  from  the  12th  day  of  May 
until  the  first  day  of  July  of  each  year,  and  not  other- 
wise; That  notwithstanding  the  premises,  during  the 
month  of  April,  1915,  the  said  Robert  Hudspeth  and  the 
said  James  Dalton,  in  contempt  and  violation  of  the  said 
decree,  permitted  and  suffered  the  said  head-gate  in  the 
said  ditch  to  be  and  remain  open  and  by  means  thereof 
have  diverted  between  4  and  5  sec.  ft.  of  water  of  the 
said  river  and  carried  the  same  through  the  said  ditch 
and  away  from  the  West  fork  of  the  said  river,  all  of 
which  is  done  in  willful  contempt  and  violation  of  the 
terms  of  said  decree. 

Wherefore,  the  said  Complainant  asks  that  an  order 
to  show  cause  be  issued,  and  that  the  said  defendants  be 
dealt  with  in  such  manner  as  may  be  meet  in  the  prem- 
ises. 

JOHN    GILCREST. 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
April,  1915. 

R.  T.  Hughet,  Clerk. 

(Seal.)  By  Walter  G.  Struck,  Deputy. 

Filed  April  29,  1915.  G.  H.  Marsh,  Clerk. 
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And  afterwards,  to  wit,  on  Tuesday,  the  29th  day  of 
April,  1915,  the  same  being  the  53rd  Judicial  day  of  the 
regular  March,  1915,  term  of  said  Court;  present:  the 
Honorable  Charles  E.  Wolverton,  United  States  Dis- 
trict Judge  presiding,  the  following  proceedings  were 
had  in  said  cause,  to-wit : 

ORDER    TO    SHOW    CAUSE. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  2577 

Pacific  Live  Stock  Company  (a  corporation), 

Complainant, 

W.  D.  Hanley,  F.  L.  Mace^  H.  C.  Levens,  George 
Whiting,  Thomas  Whiting,  Ione  Whiting,  John 
C.  Foley,  N.  Brown,  J.  H.  Byerly,  C.  P.  Ruth- 
ERFORD,  C.  A.  Sweek,  M.  Cushing,  D.  M.  McMen- 
AMY,  John  I.  Newman,  Charles  Nelson,  W.  H. 
Marrs,  Manna  Marrs,  Joseph  T.  Barnes,  Wil- 
liam Clark,  C.  H.  Voegtly,  George  W.  Young, 
Mrs.  a.  E.  Young,  P.  G.  Smith,  Green  Hudspeth, 
James  Dalton,  Hull  Hotchkiss,  Caspar  Luig, 
Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R.  Porter, 
and  The  Harney  Vai.ley  Dam,  Ditch  and  Irri- 
gating Company,  (a  corporation) , 

Defendants. 
and 

Harrison  Kelley, 

Intervenor. 
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In  the  matter  of  the  contempt  of  WiUi'am  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton  and  Robert  Hudspeth 
and  P.  G.  Smith. 

ORDER  TO  SHOW  CAUSE. 

Upon  reading  the  affidavit  of  John  Gilcrest  in  the 
above  entitled  cause  and  good  cause  appearing  therefor, 
it  is  hereby  ordered  that  William  Hanley,  Henry  Luig, 
George  W.  Young,  Hull  Hotchkiss,  Carey  Thornburg, 
James  Dalton,  Robert  Hudspeth  and  P.  G.  Smith  be 
and  appear  before  this  court  in  the  court  room  thereof 
in  the  city  of  Portland,  State  of  Oregon,  on  the  7th  day 
of  May,  1915,  at  the  hour  of  ten  o'clock  a.  m.  and  then 
and  there  show  cause,  if  any  they  have,  why  they  and 
each  of  them  should  not  be  punished  for  contempt  of 
said  court  for  violation  of  the  provisions  of  the  final 
decree  made  and  entered  in  said  cause  on  the  10th  day 
of  December,  1901 ;   and  it  is  further 

Ordered  that  this  order  to  show  cause  may  be  served 
by  William  Austin  Goodman,  Sheriff  of  Harney 
County,  or  his  deputy. 

Dated  this  29th  day  of  April,  1915. 

CHAS.  E.  WOLVERTON, 

District  Judge. 
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RETURN  ON  SERVICE  OF  WRIT. 

United  States  of  America,  District  of  Oregon — ss. 

I  hereby  certify  and  return  that  I  served  the  annexed 
order  to  show  cause  on  the  therein  named  W.  D.  Hanley, 
by  handing  to  and  leaving  a  true  and  correct  copy 
thereof,  together  with  the  copy  of  the  affidavit,  with 
him  personally  at  Portland,  in  said  District,  on  the  29th 
day  of  April,  A.  D.  1915. 

JOHN    MONTAG, 

U.  S.  Marshal. 

By  LEONARD   BECKER, 

Deputy. 

Filed  April  29,  1915.  G.  H.  Marsh,  Clerk. 


And  afterwards,  to  wit,  on  the  6th  day  of  May,  1915, 
there  was  duly  filed  in  said  Court  and  cause  a  motion 
and  affidavit  of  William  Hanley  in  words  and  figures 
as  follows,  to  wit : 

MOTION    AND   AFFIDAVIT    OF   WILLIAM 

HANLEY. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

In  the  Cause  entitled: 
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In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 

a  Corporation, 

Complainfint, 

vs. 
W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens, 

ET    AL., 

Defendants, 
and 

Harrison  Kelley, 

Intervenor. 

Number  2577. 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss,  Carey 
Thornburg,  James  Dalton  and  Robert  Hudspeth  and 
P.  G.  Smith. 

Now  comes  William  Hanley,  by  C.  E.  S.  Wood  and 
Erskine  Wood,  of  Wood,  Montague  &  Hunt,  and 
Lionel  R.  Webster,  of  Emmons  &  Webster,  and  moves 
the  court  for  an  order  discharging  the  rule  to  show 
cause  why  he  should  not  be  punished  for  contempt ;  and 
in  support  of  said  motion  refers  to  the  affidavit  of  said 
William  Hanley  as  follows: 

United  States  of  America,  District  or  Oregon^ — ss. 

I,  William  Hanley,  first  being  duly  sworn  accord- 
ing to  law,  say  that  I  am  the  same  W.  D.  Hanley,  a 
party  defendant  in  the  above  entitled  cause. 
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I  have  been  advised  by  counsel  learned  in  the  law 
that  the  decree  entered  in  the  above  entitled  cause  and 
referred  to  in  the  affidavit  of  John  Gilcrest  in  this  pro- 
ceeding applies  only  to  the  parties  defendant  in  the  said 
original  suit,  or  their  privies  or  successors  in  interest,  and 
only  to  those  lands  described  in  the  complaint  and  in 
said  decree,  and  that  said  decree  has  no  application  to 
lands  which  were  not  described  in  said  complaint  and 
decree  and  the  water-rights  to  which  were  considered  in 
said  suit. 

The  flow  in  the  river  for  the  spring  of  1915  was  not 
so  high  as  usual,  but  I  am  not  prepared  to  state  what 
is  the  general  average  flow ;  the  United  States  Govern- 
ment has  been  making  observations  for  the  purpose  of 
determining  this  fact,  but  my  understanding  is  they  have 
not  continued  sufficiently  long  to  determine  any  con- 
clusion. It  is  not  true  that  the  water  of  the  river  has  not 
been  out  of  its  natural  banks  during  this  season  except 
when  artificially  diverted.  I  cannot  say  whether  the  flow 
of  the  river  has  been  between  300  and  600  cubic  feet  per 
second.  I  cannot  say  whether  the  snow  in  the  mountains 
has  already  been  largely  melted,  but  I  believe  the  flow 
of  Silvies  river  during  this  year  will  not  be  as  abundant 
and  the  river  will  not  be  as  high  as  usual,  but  if  the 
complainant  does  not  receive  sufficient  water  for  its 
purpose  either  before  or  after  the  twelfth  of  May,  it  will 
be  by  reason  of  its  own  acts  combined  with  the  natural 
shortage  at  this  season. 

I  deny  that  I  have  conspired  with  Heniy  Luig, 
George  W.  Young,  Hull  Hotchkiss,  James  Dalton  and 
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Carey  Thornburg,  or  any  or  either  of  them,  to  take  the 
water  of  said  river,  or  in  any  way  to  violate  the  terms 
of  said  decree.  I  deny  that  I  have  directly  or  indirectly 
disregarded  the  terms  of  said  decree  or  obstructed  the 
water  in  the  channel  of  said  river  or  diverted  the  water 
or  the  river  above  the  lands  of  the  complainant  so  as  to 
prevent  the  same  from  flowing  to  the  lands  of  the  com- 
plainant, and  deny  that  I  have  directly  or  indirectly, 
while  the  flow  of  the  river  was  only  about  450  cubic  feet 
per  second,  diverted  far  in  excess,  or  at  all  in  excess,  of 
300  cubic  feet  per  second  of  the  waters  of  said  river,  and 
deny  that  I  have  directly  or  indirectly  diverted  any 
water  which  I  was  not  entitled  to  divert  under  the  terms 
of  said  decree.  As  will  be  more  particularly  shown  here- 
after, there  has  been  absolutely  no  diversion  by  me,  or 
under  my  advice  or  encouragement,  from  the  waters  of 
said  river  except  the  natural  overflow  as  it  has  always 
been  accustomed  to  flow  during  the  high  water  of  each 
season.  To  the  best  of  my  recollection,  I  have  only  seen 
Henry  Luig  in  a  cattle  deal  and  have  never  spoken  to 
him  concerning  the  question  of  the  diversion  of  water,  or 
upon  any  matter  relating  to  the  dams  or  the  decree  or  the 
matters  referred  to  in  the  affidavit  of  the  said  Gilcrest. 
Section  31  is  in  the  care  of  Carey  Thornburg  under 
contract  and  I  have  spoken  to  him  briefly  in  this  con- 
nection as  will  hereafter  more  particularly  appear.  If  I 
have  seen  the  remaining  defendants,  Geo.  W.  Young, 
Hull  Hotchkiss,  James  Dalton,  Robert  Hudspeth  and 
P.  G.  Smith,  it  has  been  only  the  casual  meeting  of 
neighbors  and  no  word  whatever  has  passed  between  us 
relating  to  the  waters  of  Silvies  river  or  the  use  of  dams, 
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or  the  decree,  or  any  of  the  matters  referred  to  in  the 
affidavit  of  said  Gilcrest.  I  have  been  exceedingly  busy 
this  spring  in  turning  out  cattle  and  also  in  selecting  and 
marketing  cattle  upon  contracts  and  in  attending  to  the 
affairs  of  large  ranches  which  are  thirty  and  seventy 
miles  from  each  other ;  I  have  been  absent  from  Harney 
Valley  much  of  the  time  and  as  yet  have  given  no  orders 
for  the  actual  diversion  or  appropriation  of  water,  but 
only  such  orders  of  preparation  for  the  irrigating  season 
commencing  by  the  terms  of  said  decree  on  the  5th  of 
May  and  as  will  hereinafter  particularly  appear,  except 
this:  About  the  middle  of  March  I  consulted  with  one 
of  my  counsel,  Mr.  C.  E.  S.  Wood,  as  to  what  could  be 
done  to  remove  all  cause  of  complaint  against  me  by  the 
Pacific  Live  Stock  Company  and  if  possible  to  start  the 
commencement  of  a  neighborly  feeling,  and  after  such 
consultation  I  returned  to  Harney  Valley  and  gave  in- 
structions which  were  carried  out  that  the  head  of  the 
drain-ditch  was  to  be  sealed  water-tight,  the  dam  in 
section  21  kept  wide  open  and  though  I  was  advised 
there  was  no  obligation  on  me  to  take  the  burden  of  cor- 
recting the  natural  banks  of  the  river,  nevertheless  I 
ordered  all  gaps  where  water  might  waste  to  be  stopped 
up  in  the  banks  of  the  river,  which  was  done. 

Answering  the  specific  points  made  in  the  affidavit 
of  the  said  Gilcrest,  I  say  as  follows : 

I. 

Answering  paragraph  I  of  the  said  affidavit,  I  say 
that  so  far  as  I  am  informed  and  believe  Henry  Luig  did 
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not  in  the  month  of  April,  1915,  or  at  any  other  time, 
close  the  dam  in  section  31,  referred  to  in  that  article, 
but  the  boards  were  put  in  said  dam  by  my  own  order 
given  to  Carey  Thornburg,  which  is  the  order  just  here- 
inbefore referred  to  by  me.  That  I  gave  such  order  and 
used  such  dam  upon  the  advice  of  counsel  and  for  the 
following  reasons:  At  the  time  of  said  decree  and  long 
prior  thereto  said  dam  was  in  existence  in  the  same  place 
where  it  now  is.  The  said  dam  was  originally  constructed 
by  Peter  Stenger  for  the  purpose  of  irrigating  section 
31  from  the  waters  of  Silvies  river,  which  section  Stenger 
at  that  time  had  under  lease  from  Charles  Altschul, 
forming  a  part  of  what  is  known  as  the  old  Wagon  Road 
Land  Grant,  and  neither  Stenger  as  lessee  of  said  section 
nor  Altschul  as  the  owner  thereof  were  parties  to  this 
suit,  nor  to  the  decree  in  question.  I  succeeded  to  Stenger 
in  the  lease  of  said  section  in  1898,  according  to  my  pres- 
ent belief,  but  at  any  rate  before  the  commencement  of 
this  suit  and  before  the  entry  of  this  decree,  and  suc- 
ceeded to  Stenger's  interest  in  said  dam  in  section  31  for 
the  purpose  of  irrigating  said  section  31,  and  as  before 
stated  I  was  not  made  a  party  to  this  suit  as  lessee  of 
said  section  31,  nor  was  Charles  Altschul,  the  owner  in 
fee  simple.  On  July  1,  1903,  the  said  section  31  was  sold 
by  the  said  Charles  Altschul,  by  mesne  conversances,  to 
the  William  Hanley  Company,  and  during  every  year 
hereinbefore  mentioned,  to-wit:  from  the  time  of  the 
Peter  Stenger  lease  long  before  this  suit  and  this 
decree,  the  said  dam  has  been  used  by  the  lessees  or 
owners  of  section  31  for  the  irrigation  thereof  without 
the  intermission  of  a  single  season  until  the  present  time. 
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That  about  the  time  I  acquired  the  lease  of  section  31, 
and  certainly  long  before  the  commencement  of  this 
suit  or  the  entry  of  this  decree,  I  constructed  a  new  dam 
in  the  place  of  the  old  Stenger  dam,  which  new  dam  is 
the  dam  here  in  question  and  which  was  referred  to  in 
the  decree.  Casper  Luig,  the  predecessor  in  interest  of 
Henry  Luig,  assisted  in  the  construction  of  said  new 
dam  and  was  by  me  allowed,  in  consideration  thereof,  a 
joint  interest  in  said  dam  for  the  purpose  of  watering 
his  holdings  in  section  6,  particularly  described  in  the 
complaint  and  the  decree,  to-wit:  The  East  Vo  of  the 
SWI4  and  lots  6  and  7  and  the  SE14  of  the 
NWI4  and  lots  3,  4  and  5,  all  of  section  6,  T.  24  S.  R. 
31  E.;  and  the  said  Luig  also  used  said  dam  for  the 
purpose  of  diverting  water  to  irrigate  other  lands  not 
mentioned  in  said  decree  and  as  I  am  informed  and 
believe  and  so  state  and  according  to  the  best  of  my 
recollection  such  dam  has  so  been  used  every  year  ever 
since  said  construction,  prior  to  the  decree,  without  in- 
termission. I,  therefore,  state  to  the  court  under  oath,  as 
a  purgation  of  the  alleged  complaint  that  in  ordering 
the  said  Carey  Thornburg  to  put  the  boards  in  said  dam 
as  charged  in  the  first  article  of  the  complaining  affi- 
davit, I  did  what  I  had  been  doing  continuously  long 
prior  to  the  decree  and  under  the  belief,  as  advised  by 
counsel,  that  my  right  so  to  do  and  my  right  to  continue 
so  irrigating  section  31  was  a  right  of  the  William 
Hanley  Company  as  successor  in  interest  to  Charles 
Altschul,  the  owner  of  section  31,  and  was  in  no  wise 
affected  by  said  decree. 
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II. 

Answering  paragraph  II  of  the  complaining  affi- 
davit, I  say  as  before  that  I  have  never  had  any  con- 
versation with  George  Young,  Hull  Hotchkiss,  C.  H. 
Voegtly,  or  any  of  them,  as  to  their  management  of  the 
dam  referred  to  in  the  affidavit,  or  diversion  of  water 
from  Silvies  river  this  year,  and  have  neither  directly 
nor  indirectly  encouraged  them  to  any  violation  of  the 
decree,  or  to  any  act  whatever  in  the  premises.  That 
while  I  wish  to  be  emphatic  in  the  foregoing  statement 
that  I  have  neither  directly  or  indirectly,  nor  by  advice 
or  encouragement,  taken  a  drop  of  water  from  Silvies 
river  this  year  by  said  Young  dam,  I  wish  to  be  en- 
tirely frank  with  the  court  and  state  that  I  consider 
myself  the  actual  owner  of  said  dam  by  purchase  from 
Young,  and  I  purchased  said  dam  for  the  purpose  of 
using  it  to  divert  water  from  the  river  to  irrigate  section 
29,  and  section  29  stands  in  exactly  the  same  category 
and  relation  as  section  31  referred  to  in  the  preceding 
article,  namely :  it  is  a  Charles  Altschul  or  Wagon  Road 
section,  which  was  in  no  way  involved  in  this  suit  or  this 
decree,  and  has  since  this  decree  by  mesne  conveyances 
been  acquired  by  the  William  Hanley  Company.  That 
until  yesterday,  the  29th  day  of  April,  1915,  when  the 
complaining  affidavit  was  served  upon  me  in  Portland, 
Oregon,  I  had  no  knowledge  of  the  Geo.  W.  Young  con- 
tempt proceedings,  or  that  he  had  been  ordered  to  re- 
move said  dam  or  purge  himself  of  contempt  by  paying 
costs.  I  am  advised  by  counsel  that  the  said  decree  in 
the  contempt  proceedings  against  said  Young  does  not 
specifically  require  said  Young  to  remove  said  dam,  but 
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only  to  refrain  from  obstructing  the  flow  of  the  river 
except  as  permitted  by  the  decree,  and  to  pay  costs. 
However,  to  make  this  point  absolutely  clear,  I  wish  to 
repeat  that  though  I  purchased  the  Young  dam  in  good 
faith  and  in  entire  ignorance  of  any  decree  against  it  or 
Young,  I  have  not  used  it,  nor  incited  anyone  to  use  it, 
and  did  not  know  it  had  been  used  this  year. 

III. 

Answering  paragraph  III  of  the  complaining  affi- 
davit, I  do  not  have  any  interest  in  the  dam  therein  re- 
ferred to  and  knew  nothing  whatever  of  the  circum- 
stances therein  related.  Though  Carey  Thornburg  is 
hired  by  the  William  Hanley  Company  to  look  after 
section  31,  as  hereinbefore  stated,  yet  he  has  lands  in 
which  he  himself  is  interested  which  are  served  and 
irrigated  by  this  dam,  and  though  I  know  nothing 
whatever  of  the  facts  and  circumstances,  I  would  assume 
that  Hotchkiss  and  Thornburg,  if  they  did  any  of  the 
acts  alleged  in  said  paragraph  III,  were  acting  for  their 
own  benefit. 

IV. 

Answering  paragraph  IV  of  the  complaining  affi- 
davit, the  words  "Hull  Hotchkiss"  have  been  erased  at 
the  commencement  of  said  paragraph  and  the  name 
P.  G.  Smith  inserted,  but  further  on  the  name  Hull 
Hotchkiss  remains.  I  assume  that  this  erasure  indicates 
the  name  intended,  namely,  P.  G.  Smith,  but  whatever 
names  be  used  or  intended,  I  did  not  assist,  advise  or  en- 
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courage  the  persons  named  in  said  paragraph  IV,  or  any 
other  persons,  to  said  act  or  any  other  acts.  In  fact,  I  knew 
absolutely  nothing  about  the  facts  complained  of  in 
paragraph  IV  until  I  read  same  here  in  Portland.  I 
have  never  seen  the  dam  referred  to  in  said  paragraph 
IV  as  the  "new  wooden  and  rock  dam"  and  I  do  not 
know  even  by  hearsay  that  any  such  dam  is  in  existence. 
In  fact,  P.  G.  Smith  owns  the  SEI4  of  section  30,  Hull 
Hotchkiss  owns  the  NWI/4  of  said  section  30  and  Carey 
Thornburg  owns  the  SW14  of  said  section  31  and 
George  Young  the  NEI4  of  said  section,  and  if  Smith, 
Hotchkiss  and  Thornburg  did  anything  at  all  in  the 
premises,  as  to  which  I  have  no  knowledge  whatever, 
they  were  undoubtedly  acting  of  and  for  themselves  and 
of  their  own  interest,  and  I  emphatically  state  that  I 
have  never  given  assistance,  advice  or  encouragement  to 
them,  or  any  one  else  in  the  premises. 

V. 

Answering  paragraph  V  of  the  complaining  affi- 
davit, I  will  say  that  the  drain-ditch  referred  to  was 
positively  not  open  during  a  long  period  in  the  months 
of  March  and  April,  or  otherwise  than  as  here  and  now 
stated:  During  the  winter  of  1914-15,  and  prior  to  the 
middle  of  March,  1915,  the  water  in  Silvies  river  froze 
very  heavy  and  thick  so  as  to  constitute  a  dam  or  ob- 
struction in  Silvies  river  and  when  the  flood-water  com- 
menced, the  channel  being  thus  obstructed,  the  water 
was  excessively  thrown  out  over  the  banks  of  the  river 
for  a  considerable  period  of  time.  The  William  Hanley 
Company  was   feeding  cattle  on  sections  27  and  35, 
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which  are  the  same  sections  for  the  drainage  of  which 
said  ditch  is  provided  and  the  draining  of  which  at  all 
times  when  necessary  is  allowed  by  said  decree.  The  hay 
with  which  said  cattle  were  being  fed  was  situated  in 
large  tracts  on  said  sections  27  and  35  and  in  order  to 
protect  these  feeding  grounds  from  the  overflow  water, 
the  said  drain-ditch  was  opened  and  kept  open  for  no 
other  purpose  than  to  drain  said  lands  as  it  was  allowed 
to  do;  but  about  the  middle  of  March,  after  talking 
with  counsel,  C.  E.  S.  Wood,  in  Portland,  and  for  the 
purpose  of  early  in  the  year  eliminating  any  possible 
ground  of  complaint,  the  head  of  the  said  drain-ditch 
was  closed  by  my  order  and  tamped  tight  with  manure 
and  I  have  so  seen  it  from  time  to  time  myself  and  it  so 
remains  at  this  present  time.  I  emphatically  deny  that 
this  drain-ditch  has  been,  in  March  or  April  or  at  any 
time  this  year,  used  for  the  irrigation  of  any  of  my  land 
or  the  William  Hanley  Company's  land,  or  otherwise 
than  as  a  drain-ditch  as  permitted  by  the  decree. 

Answering  further  paragraph  V  of  the  complainnig 
affidavit,  I  deny  that  during  the  months  of  March  or 
April,  or  at  any  other  time  during  the  year  1915,  I 
placed  or  maintained,  or  caused  to  be  placed  or  main- 
tained one  board  part  way  across  said  dam,  or  permitted 
or  suffered  a  large  amount  of  brush  and  debris  to  gather 
above  the  said  dam,  or  by  any  other  device,  contrivance 
or  trick  diverted  into  the  said  Hanley  upper  ditch  any 
water  whatever.  I  am  necessarily  absent  from  this  lo- 
cality, and  indeed  from  any  one  particular  locality  of  the 
many  properties  under  my  charge,  a  great  deal  on  busi- 
ness of  the  company,  and  while  I  cannot  admit  it  for  I 
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do  not  know,  I  will  say  that  it  may  be  possible  that  for 
some  short  period  one  board  may  have  been  part  way 
across  the  dam.  If  this  was  so,  it  was  without  design, 
without  my  instruction,  and  without  my  knowledge,  and 
if  so  it  could  not  have  had  any  material  effect  on  the 
stream.  The  said  dam  I  would  guess  to  be  about  24  or 
25  feet  wide;  it  is  practically  the  whole  width  of  Silvies 
river,  and  the  boards  are  of  different  widths;  some  six 
inches  and  some  eight  inches.  I  do  not  understand 
whether  the  affidavit  is  meant  to  say  that  brush  and 
debris  gathered  in  the  river  on  the  premises  of  the 
Wilham  Hanely  Company  above  the  dam,  or  whether 
the  brush  and  debris  gathered  in  the  dam  itself  by  reason 
of  this  board.  But  I  will  say  whatever  may  be  the  facts 
and  circumstances,  it  is  not  true  that  brush  or  debris 
were  deliberately  permitted  to  gather  and  remain  in  the 
river  so  as  to  act  as  an  obstruction  to  the  flow  thereof, 
but  all  such  accidental  obstructions,  which  to  a  slight  and 
temporary  extent  occur  every  year,  were  by  my  orders 
removed  as  promptly  as  perceived,  for  the  reason  as 
above  stated  that  I  was  very  anxious  to  avoid  this  con- 
tinual coming  into  court  for  the  settlement  of  difficulties 
with  the  Pacific  Live  Stock  Company,  and  I  deny  that 
the  water  was  raised  in  the  river  by  this  board,  or  brush, 
or  debris,  or  any  other  acts  of  mine,  or  of  my  servants  or 
agents,  a  foot  higher  than  the  floor  of  said  dam,  or  in 
excess  of  40  cubic  feet  of  water  per  second,  or  any  other 
substantial  quantity  was  diverted  into  the  said  ditch. 

Answering  further  paragraph  V  of  the  complaining 
affidavit,  I  deny  that  in  March  or  April  of  1915,  or  at 
any  other  time,  I  made,  or  caused  to  be  made,  or  suf- 
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fered  to  be  made,  any  of  the  cuts  in  the  east  bank  of  the 
east  fork  of  Silvies  river,  as  charged  in  said  paragraph. 
The  banks  of  Silvies  river  have  been  made  by  a  deposit 
of  many  years  of  debris  and  silt  brought  down  by  the 
flood  water,  so  that  gradually  the  water  of  the  river  has 
been  raised  in  many  places  to  a  level  or  above  the  level 
with  the  surrounding  country  some  distance  back  from 
the  river  and  the  banks  of  the  river  generally  are  higher 
than  the  surrounding  country.  Therefore,  as  the  river 
rises  it  runs  out  to  the  low  places  in  the  banks  of  the 
river  and  runs  away  to  and  spreads  over  the  surrounding 
lands.  Though  I  was  advised  that  it  was  not  my  duty 
or  obligation  so  to  do,  yet  in  order  to  conserve  the  water 
this  spring  as  much  as  possible  within  the  banks  of  the 
river  and  avoid  any  captious  quarrel  with  the  Pacific 
Live  Stock  Company,  I  filled  certain  gaps  in  the  river 
bank  which  were  natural  gaps  and  depressions,  but 
through  which  a  great  deal  of  water  could  run  away  as 
it  had  always  been  accustomed  to  do  when  the  river  com- 
menced to  rise.  While  I  have  no  knowledge  that  an}^ 
of  these  have  in  fact  washed  out,  yet  it  is  possible  that 
this  may  be  so  and  the  work  done  in  filling  these  gaps 
may  have  been  mistaken  for  cuts  in  the  bank,  but  I  em- 
phatically deny  that  any  cuts  in  the  bank  were  made 
as  alleged  in  said  Paragraph  V,  or  otherwise,  or  that 
the  banks  of  the  river  were  in  any  way  altered,  except  for 
the  benefit  of  the  complainant. 

VI. 

Answering   further   said   complaining   affidavit,     I 
have  no  knowledge  or  information  sufficient  to  form  a 
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belief  as  to  how  much  water  of  the  west  fork  of  the  river 
would  be  diverted  by  the  dam  referred  to  in  Paragraph 
I  of  the  complaining  affidavit  and,  as  already  stated, 
I  hold  myself  responsible  for  such  diversion  for  the  ben- 
efit of  section  31  as  already  stated  in  Paragraph  I  of 
this  affidavit;  but  I  find  that  the  other  charges  against 
me  are  that  I  aided  and  encouraged  Young,  Hotchkiss 
and  Thornburg  in  the  alleged  violation  of  the  terms  of 
the  decree  set  out  in  Paragraph  II  and  aided  and  encour- 
aged Hotchkiss  and  Thornburg  as  set  out  in  Para- 
graph III,  and  aided  and  encouraged  Smith  and  Thorn- 
burg as  set  out  in  Paragraph  IV,  all  of  which  is  abso- 
lutely untrue  and  without  the  slightest  foundation  and 
cannot  be  shown  without  absolute  perjury;  and  I  am 
charged  by  Paragraph  V  with  permitting  one  board  to 
be  half  way  across  the  dam  in  section  21  and  suffering 
brush  and  debris  to  collect ;  with  permitting  the  timbers 
of  an  old  bridge  which  had  been  destroyed  to  fall  in  and 
lodge  in  the  river  and  maintaining  another  bridge  over 
the  river,  the  stringers  of  which  are  set  into  and  over 
the  banks  of  the  river,  and  permitting  the  carcasses  of 
dead  cattle  and  hogs  and  other  material  to  collect  and 
obstruct  the  channel,  all  of  which  I  deny  and  which  is 
absolutely  untrue,  except  that  I  have  constructed  a  new 
bridge  as  a  matter  of  greater  convenience  and  to  save 
distance  in  hauling,  but  neither  the  old  bridge  nor  the 
new  bridge  can  or  does  obstruct  the  flow  of  the  river. 
We  keep  all  stock  away  from  the  channel  of  the  river 
during  the  winter  time  for  fear  of  their  breaking  through 
the  ice  and  drowning.  I  heard  this  winter  that  there 
was  one  hog  in  the  channel  drowned,  and  that  is  all  in 
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this  connection  which  ever  came  to  my  knowledge.  I 
further  say  that  with  the  exception  of  the  matters  in  the 
first  paragraph  alleged,  all  these  charges  and  complaints 
are  frivolous  and  if  the  facts  were  true  the  obstruction 
to  the  flow  of  the  river  would  be  petty  and  immaterial 
and  nothing  which  could  not  be  quickly  remedied  and  re- 
moved without  going  into  court,  by  simply  calling  my 
attention  to  the  matter,  or  to  the  attention  of  any  of  my 
representatives,  in  a  neighborly  manner,  because  my 
representatives  have  had  express  instructions  during  my 
absence  to  give  an  excess  of  attention  to  any  complaints 
of  the  Pacific  Live  Stock  Company  and  to  see  if  we 
could  not  get  into  something  like  neighborly  living;  but 
on  the  contrarj^  although  they  must  have  had  somebody 
making  the  observations  on  which  the  said  affidavit  is 
based;  though  they  must  have  been  upon  the  lands  of 
the  William  Hanley  Company;  though  in  fact  I  freely 
granted  to  their  surveyor,  whose  name  I  think  is  Payne, 
permission  to  go  upon  any  of  our  premises  for  the  pur- 
pose of  measuring  the  water  of  Silvies  River,  his  purpose 
being  as  he  told  me  to  try  and  determine  how  much 
flood  water  was  necessary  for  the  irrigation  of  specified 
areas  of  land,  not  once  has  any  complaint  been  made 
to  me,  or  any  of  my  representatives,  or  have  I  had  the 
slightest  suspicion  that  the  complaints  here  charged  in 
this  affidavit  were  being  harbored  against  me;  on  the 
contrary,  in  accordance  with  my  own  express  wish,  which 
was  agreed  in  by  my  counsel,  Mr.  C.  E.  S.  Wood,  I 
determined  to  make  an  effort  to  end  this  foolish  hostility, 
and  this  first  being  informed  of  a  complaint  by  the  ser- 
vice of  a  writ  by  a  United  States  Marshal.     Having 
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business  in  Salt  Lake  City,  I  went  by  way  of  San  Fran- 
cisco for  one  purpose  among  others  to  see  Mr.  Tred- 
well  and  tiy  and  agree  with  him  on  some  sort  of  manly 
and  neighborly  conduct  to  at  least  let  each  other  know 
of  our  grievances  against  each  other  in  a  neighborly  way, 
and  then  if  we  couldn't  agree  resort  to  the  court  only  as 
a  last  resort  and  for  some  important  matter.  Mr.  Tred- 
well  was  himself  out  of  town,  but  I  saw  his  secretary; 
explained  to  him  my  mission,  which  he  said  he  would 
communicate  to  Mr.  Tredwell.  Afterwards  I  received 
a  letter  from  Mr.  Tredwell  to  the  general  effect  that 
he  thought  we  could  adjust  all  these  little  differences 
and  it  would  be  well  to  do  so  and  to  wait  until  he  came 
up.  The  letter  is  at  my  home  office  in  Burns,  Oregon, 
and  I  am  making  this  affidavit  now  away  from  Burns 
and  souices  of  information,  because  of  the  short  time  in 
which  I  am  allowed  to  appear  and  show  cause;  but  on  my 
return  to  Burns  I  will  try  and  find  said  letter  and  send 
it  to  my  attorneys  to  be  attached  as  a  part  of  this  affida- 
vit. The  State  Water  Commissioners  commenced  to 
take  testimony  in  Burns,  Harney  County,  Oregon,  ad- 
judicating the  water  rights  of  Silvies  River,  which  tes- 
timony has  been  continued  until  July  12th  of  this  year, 
but  Mr.  Tredwell  appeared  in  Burns  as  the  attorney  for 
the  Pacific  Live  Stock  Company  in  this  procedure,  I 
would  say  about  the  middle  of  April.  At  that  time  we 
went  down  the  river  over  this  whole  portion  covered 
by  the  complaints  in  the  affidavit  on  the  east  fork  of  the 
river  down  to  and  below  what  is  known  as  the  Orphan's 
Head  Gate,  which  is  in  the  northeast  corner  of  section 
34,  belonging  to  the  Pacific  Live  Stock  Company,  and 
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at  no  time  did  he  mention  to  me  any  of  these  complaints 
referred  to  in  the  complaining  affidavit,  nor  did  he  make 
any  complaints  whatever;  but  later  on,  Sunday,  April 
25,  1915,  down  at  the  Island  Ranch,  the  property  of  the 
Pacific  Live  Stock  Company,  where  I  had  gone  partly 
for  the  purpose  of  seeing  Mr.  Tredwell  to  endeavor  to 
come  to  a  general  understanding,  but  principally  to  get 
Mr.  Cochran,  the  Water  Commissioner,  and  his  official 
stenographer  and  take  them  on  down  to  the  P-Ranch, 
I  saw  Mr.  Tredwell  and  in  the  course  of  conversation  he 
exhibited  a  good  deal  of  feeling  or  irritation,  and  instead 
of  going  into  the  matter  as  I  had  hoped  and  expected,  he 
simply  directed  me  to  take  out  the  dam  in  31,  which  is 
referred  to  in  the  first  paragraph  of  the  complaining 
affidavit,  and  said  to  me  that  after  I  had  taken  it  out 
he  would  then  let  me  know  whether  he  would  sue  me 
or  not.  I  replied,  in  effect,  that  the  dam  had  been  built 
bj^  me  long  ago;  that  it  was  never  in  the  decree;  that  it 
was  on  section  31  and  watered  section  31,  which  was  at 
that  time  a  Road  Land  section  and  was  knowingly 
omitted  by  Mr.  Minor  from  the  litigation.  I  did  not  say 
to  Mr.  Tredwell,  but  I  do  say  here,  that  it  was  not  the 
policy  of  Mr.  Miller  to  get  into  any  quarrel  at  that  time 
with  the  Road  Land  people  and  Mr.  Charles  Altschul, 
and  that  this  section  was  deliberately  omitted,  but  what- 
ever the  reason,  the  record  will  show  that  it  was  omitted. 
I  then  went  on  to  say  to  Mr.  Tredwell  that  my  main 
purpose  was  to  take  Mr.  Cochran  and  his  stenographer 
on  down  the  valley;  that  I  would  return  Mondays  the 
following  day,  and  would  be  very  glad  to  take  up  all 
matters  with  him  in  detail  and  discuss  them  with  him  on 
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the  ground  for  a  final  settlement  and  friendly  agree- 
ment. To  this  he  made  no  reply  that  I  remember  of. 
I  did  not  see  him  again  until  the  following  day  in  the 
town  of  Burns,  when  I  again  endeavored  to  bring  up 
the  subject  of  our  differences  and  a  friendly  adjustment 
of  them,  but  he  simply  told  me  that  I  wouldn't  know  my 
dams  when  I  saw  them,  by  which  I  found  he  meant  he 
had  sent  his  men  onto  our  property  and  had  them  torn 
out.  This  is  the  last  conversation  I  had  with  Mr.  Tred- 
well  on  the  subject. 

I  further  desire  to  say  that  the  complainant  herein, 
the  Pacific  Live  Stock  Company,  is  doing  all  in  its 
power  to  monopolize  the  water  of  Silvies  River  and  to 
terrify  all  those  who  oppose  it.  That  as  an  instance  of 
such  monopoly,  which  I  believe  to  be  lawless,  and  also 
as  a  reason  why  there  is  a  diminution  of  water  in  Silvies 
River  at  their  own  properties,  I  say  that  they  have  been 
making  recent  very  large  diversions  of  water  on  their 
properties  in  Silvies  Valley,  which  is  on  the  upper  part 
of  the  river  before  it  reaches  Harney  Valley,  which  ap- 
propriations of  water  they  have  no  right  to  make,  but 
which  are  appropriations  long  subsequent  to  this  decree 
and  to  rights  accrued  to  numerous  settlers  and  prior 
appropriators  in  Harney  Valley.  I  would  guess  the 
amount  of  such  diversions  to  be  not  less  than  100  cubic 
feet  per  second,  but  will  endeavor  to  procure  from  the 
State  Erngineer  an  exact  statement  of  the  amount  of 
water  they  have  applied  for  and  file  it  as  a  part  of  this 
affidavit.  Although  Judge  Bellinger  by  his  decree  in  a 
former  contempt  proceeding  required  the  complainant 
to  keep  in  good  repair  as  it  then  existed  the  headgate 
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on  their  property  in  the  northeast  corner  of  section  34, 
known  as  the  Orphan  Head  Gate,  they  have  torn  out 
said  head  gate  and  put  in  a  new  one  of  a  great  deal 
larger  capacity,  and  have  built  a  high  levee,  so  that  they 
are  diverting,  or  can  divert,  not  less  than  30  cubic  feet 
per  second,  and  are  carrying  said  water  so  that  it  is 
entirely  diverted  from  the  channel  and  general  drainage 
of  the  east  fork  of  the  river,  and  in  this  connection  they 
have  built  a  levee  so  that  with  the  ditch  from  the  Orphan 
Head  Gate  full  of  water  and  unable  to  carry  more,  and 
with  the  levee  acting  as  a  dyke  for  the  purpose  of  backing 
up  the  water  to  give  it  gravity  flow,  they  have  both  ob- 
structed the  flowage  of  flood  water  off  from  section  27, 
the  property  of  the  William  Hanley  Company,  and  have 
backed  the  water  of  the  river  back  onto  said  section  27 
so  that  it  stands  there  to  a  depth  of  say  from  two  to  three 
feet,  destroying  the  grass  on  and  the  value  of  160  to  200 
acres  of  said  section  27,  and  this  diversion  of  water  is 
having  the  effect  of  absolutely  preventing  the  natural 
overflow  upon  and  irrigation  of  sections  2  and  3,  which 
are  the  property  of  the  William  Hanley  Company, 
James  Peary  and  Thomas  Houser,  holding  different 
parcels  in  severalty. 

WM.  HANLEY. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 

May,  1915. 

(Seal)  V.  A.  CRUM, 

Notary  Public  for  Oregon,  residing  at  Portland,  Ore- 
gon.    Commission  expires. 

Due  service  of  the  within  motion  and  affidavit  by 
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certified  copy,  as  prescribed  by  law,  is  hereby  admitted 
at  Portland,  Oregon,  May  6th,  1915. 

WIRT  MINOR, 

Of  Attorneys  for  Pacific  Live  Stock  Company. 

Filed  May  6,  1915.    G.  H.  Marsh,  Clerk. 


And  aftrwards,  to  wit,  on  the  12th  day  of  July,  1915, 
there  was  duly  filed  in  said  Court  and  cause  an  opinion, 
in  words  and  figures  as  follows,  to  wit ; 

OPINION. 
No.  2577. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 

a  corporation  Complainant, 

vs. 
W.  D.  Hanley,  et  al. 

Defendants. 

Edward  F.  Treadwell  and  Teal,  Minor  &  Winfree. 
for  Complainant. 

C.  E.  S.  Wood,  Erskine  Wood,  Wood,  Montague 
and  Hunt,  and  Lionel  R.  Webster,  for  Defendants. 

WOLVERTON,  District  Judge : 
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This  is  a  proceeding  charging  W.  D.  Hanley,  Henry 
Luig,  George  W.  Young ,  Hull  Hotchkiss,  Carey 
Thornburg,  James  Dalton,  Robert  Hudspeth,  and  P. 
G.  Smith  with  contempt  of  court  by  reason  of  wilful 
violation  of  certain  provisions  of  the  original  decree 
entered  in  the  above  entitled  cause  settling  the  relative 
rights  of  the  parties  to  the  use  of  the  waters  of  Silvies 
River,  and  the  East  and  West  forks  thereof,  before  enter- 
ing Lake  Malheur.  The  persons  named  are  charged, 
some  jointly  and  others  singly,  and  in  different  rela- 
tions. It  will  be  sufficient  to  make  a  brief  statement  of 
the  issues  presented  as  we  come  to  them,  without  setting 
forth  the  pleadings  in  any  considerable  detail. 

Generallj^  it  is  alleged  that  the  parties  named  con- 
spired together  for  the  purpose  of  diverting  water  from 
the  East  and  West  forks  of  Silvies  River,  in  violation  of 
the  provisions  of  the  original  decree,  to  the  injury  of  the 
plaintiff.  The  evidence  does  not  sustain  this  charge, 
and  I  am  persuaded  that  there  has  been  no  intentional, 
concerted  action  of  the  kind. 

Specifically,  it  is  first  charged  that  Henry  Luig  vio- 
lated the  provisions  of  the  decree  in  that,  in  the  month  of 
April,  1915,  he  completely  closed  what  is  known  as  the 
Luig  or  31  dam  in  the  West  fork  of  the  river,  situated 
in  Section  31,  township  23  South,  Range  31  East,  and 
in  this  relation  it  is  further  charged  that  William  D. 
Hanley  encouraged,  advised  and  assisted  Luig  in  so 
closing  such  dam.  Luig  denies  the  charge  in  toto.  But, 
on  the  other  hand,  Hanley  frankly  states  the  defendant 
Carey  Thornburg  put  the  boards  in  through  his,  Han- 
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ley's  direction,  and  affirms  that  he  had  a  right  so  to  do, 
and  bases  that  right  upon  the  alleged  facts  that  one 
Peter  Stenger  was,  prior  to  the  entry  of  the  original 
decree,  a  lessee  of  Section  31  from  Charles  Altschul, 
the  section  being  a  part  of  the  grant  to  the  Willamette 
Valley  and  Cascade  Mountain  Wagon  Road  Company; 
that  Stenger  constructed  the  dam  in  question  for  the 
purpose  of  irrigating  said  Section  31 ;  that  Hanley, 
prior  to  the  commencement  of  the  suit  and  the  entry  of 
the  original  decree,  succeeded  to  the  interest  of  Stenger 
in  his  lease  and  said  dam,  and  that  Hanley  has,  since  the 
entry  of  such  decree,  through  mesne  conveyances,  suc- 
ceeded to  the  fee  simple  title  of  said  section.  Then  it 
is  further  alleged  that  neither  Stenger  nor  Altschul  was 
made  a  party  to  the  original  suit ;  that  prior  to  the  com- 
mencement thereof  Hanley  reconstructed  the  dam  in 
question,  but  that  Caspar  Luig  assisted  him,  and  was 
allowed  a  joint  interest  therein  with  Hanley,  and  that 
said  dam  has  been  used  by  the  lessees  or  owners  of  Sec- 
tion 31  for  irrigation  of  such  section  continuously  to 
the  present  time.  Hanley  was  himseslf  a  party  to  the 
suit,  and  the  decree  was  entered  largely  upon  stipula- 
tion. By  the  findings  of  the  Court  it  appears  that  Cas- 
par Luig  owned  certain  land,  and  that  he  had  a  dam — 
describing  the  dam  in  question.  It  was  stipulated  that 
the  decree  should  provide,  and  it  was  thereupon  pro- 
vided, that  Caspar  Luig  might  maintain  his  dam  from 
the  15th  of  May  to  the  1st  of  July  each  year,  "in  the 
manner  and  form  as  the  same  is  now  maintained,"  and 
"use  the  waters  *  *  for  the  purpose  of  irrigating 
and  in  sufficient  quantities  to  irrigate,"  certain  lands. 
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describing  them,  but  that,  except  for  the  period  desig- 
nated, he  should  keep  said  dam  open  and  the  channel 
of  the  river  unobstructed  thereby. 

A  good  deal  of  testimony  has  gone  in  respecting 
this  Luig  dam,  Mr.  Hanley  asserting,  as  he  alleges  in 
his  answer  to  the  charge,  that  he  rebuilt  the  dam  about 
1898,  that  Luig  assisted  him  in  the  work,  and  was  per- 
mitted to  have  an  interest  in  such  dam  by  reason  of  such 
assistance.  Hanley  evades  the  inquiry  as  to  whether 
Luig  was  using  the  dam  at  and  prior  to  the  time  of 
reconstruction  by  saying  merely  that  "Mr.  Luig  assisted 
me  in  putting  it  in."  But  later  he  admits  that  Luig, 
or  rather  the  two  Luigs,  Caspar  and  Henry,  had  some- 
thing to  do  with  the  Stenger  dam.  Henry  Luig  has 
succeeded  to  Caspar's  interest  in  the  dam  in  question. 
The  old  dam  (perhaps  the  Stenger  dam),  it  must  be 
stated,  was  somewhat  above  the  present  location,  and 
had  been  washed  out.  Mr.  Hanley  positively  denies 
that  Luig  has  been  operating  this  dam  under  the  decree 
ever  since  the  time  it  was  rebuilt,  but  further  asserts  that 
every  year  since  the  entrj^  of  the  decree  he  has  positively 
violated  the  provisions  thereof  with  respect  to  such  dam. 
When  pressed,  however,  on  the  subject  he  saj^s,  "I 
wouldn't  want  to  go  back  further  than  Mr.  Thornburg 
without  giving  it  a  little  special  thought,"  and  finally 
admitted  that,  beyond  that,  he  could  not  state  any  spe- 
cific time  that  he  had  "given  an  order  on  this  dam," 
that  is,  regardless  of  any  decree.  Finally  this  question 
was  propounded  to  him:  "There  is  no  question  about 
this  dam  being  used,  Mr.  Hanley,  every  year.  I  am 
asking  you,  has  this  dam  been  used  before  the  time  the 


vs,  William  Hanley  51 

decree  permitted  it  to  be  used,  on  the  12th  day  of  JMay 
or  the  15th  day  of  May,  I  beheve  it  is,  by  this  decree? 
That  is  what  I  am  asking  you."  To  which  he  answered: 
"Well,  I  am  not  prepared  to  state  right  now,  Mr. 
Treadwell,  but  I  will  say  this,  to  make  it  plain,  that  I 
did  order  the  boards  put  in  this  year." 

George  W.  McLaren  testifies  that  he  had,  in  some 
of  the  previous  years  put  the  boards  in  earlier  than  the 
15th  day  of  May.  Henry  Luig,  however,  testifies,  that 
Sam  Voegtly  put  the  first  dam  in  in  Section  31,  which 
was  about  1886,  that  they  used  the  dam  every  year  until 
his  brother's  death,  and  since  then  he  has  used  it  every 
year,  and  that  they  put  in  a  new  dam  in  1905  or  1906; 
that  he  does  not  know  whether  there  was  any  talk  with 
Hanley  about  it  when  the  new  dam  was  put  in,  the  same 
having  been  constructed  in  his  absence,  bj^  his  brother, 
and  he  does  not  know  whether  Hanley  assisted  in  con- 
structing it  or  was  given  an  interest  in  it,  but  he  is  posi- 
tive that  when  the  first  dam  was  built  Hanley  was  not 
asked  anything  about  it,  nor  did  he  ever  have  anything 
to  do  with  it  until  the  new  dam  was  put  in,  in  1904,  '05, 
or  '06.  Witness  further  states  that,  ever  since  he  has 
had  charge  of  the  property,  he  has  put  the  boards  in 
about  the  15th  day  of  May,  and  not  before. 

In  the  light  of  this  testimony,  it  is  difficult  to  believe 
that  Mr.  Hanley  ever  acquired  any  interest  in  this  dam. 
But  if  he  had  an  interest  therein,  as  he  alleges,  he 
acquired  it  before  the  suit  was  commenced  or  the  original 
decree  entered.  He  was  a  party  to  that  suit,  and 
responded  in  so  far  as  to  set  up  his  interest  in  other 
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leased  lands,  and  it  is  very  natural  to  assume  that  if  he 
had  an  interest  in  this  dam  at  the  time,  and  was  using 
it  for  the  irrigation  of  Section  31  and  Section  5,  as  he 
now  alleges  he  is  using  it,  he  would  have  set  it  up  at  that 
time,  and  had  his  rights  declared.  He  knew,  of  course, 
that  the  specific  uses  to  which  the  dam  could  be  put  were 
being  declared,  and  that  its  use  was  being  limited  by  the 
decree  to  the  irrigation  of  the  Luig  lands,  and  none 
other,  and,  thus  restricted,  it  could  not  be  used  for  the 
irrigation  of  sections  31  and  5,  and,  having  this  knowl- 
edge, he  failed  to  assert  his  interest  therein.  It  is  too 
late  now  for  him  to  assert  any  interest  in  this  dam.  The 
decree  has  specifically  declared  its  status  and  limited  its 
use,  and  it  can  be  used  for  no  other  purpose  without  a 
violation  of  the  decree;  and  this  would  be  so  whether 
the  attempted  use  was  by  a  party  to  the  suit  or  by  a 
party  not  related  thereto,  until  otherwise  declared, 
which  would  require  a  modification  of  the  decree.  Sec. 
268  Judicial  Code.  United  States  v.  Debs,  64  Fed. 
724,  755;  Ex  parte  Stickney  et  al,  40  Ala.  160. 

It  was  a  violation  of  the  decree,  therefore,  for  Han- 
ley  to  close  the  Luig  dam  prior  to  May  15th,  as  he  did 
in  the  present  instance.  Luig  evidently  has  not  inten- 
tionally violated  the  decree. 

The  second  paragraph  of  the  charges  relates  to  the 
alleged  construction  by  George  W.  Young,  Hull 
Hotchkiss  and  Care\^  Thornburg  of  a  new  dam  across 
the  West  fork  of  Silvies  River,  some  distance  above  the 
location  of  the  old  dam  permitted  by  the  decree,  and 
known  as  the  Young  dam.     It  is  complained  that  the 
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new  dam  is  constructed  with  a  permanent  board  across 
the  floor,  which  raises  the  water  in  the  stream  at  all  times 
about  a  foot  and  three  inches,  and  a  new  ditch  leading 
from  above  said  new  dam  onto  the  lands  of  Young, 
Hotchkiss  and  Thornburg,  and  that  by  means  of  such 
ditch  and  dam  water  was  diverted  during  the  month  of 
April,  1915,  in  excess  of  two  cubic  feet  per  second,  in  vio- 
lation of  the  provisions  of  the  decree  respecting  said 
Young  dam  and  the  use  thereof.  In  this  relation,  it  is 
also  alleged  that  these  defendants,  in  the  construction  of 
said  new  dam  and  the  diversion  of  the  water  from  the 
stream,  have  been  acting  under  the  advice  and  encour- 
agement of  the  defendant  William  Hanley. 

Young,  Hotchkiss  and  Thornburg  deny  any  viola- 
tion of  the  decree  in  respect  of  the  matters  complained 
of,  and  set  up  that  Young  constructed  the  dam  for  Han- 
ley, and  describe  the  manner  of  its  construction,  namely, 
that  a  board  is  placed  across  the  floor  of  the  dam  as  a 
necessary  part  of  the  structure,  which  results  in  raising 
the  water  from  8  to  10  inches  above  the  level  of  the 
framework  of  the  dam.  It  is  further  alleged  that  the 
framework  constitutes  practically  no  obstruction  to  the 
flow  of  the  water  in  the  stream. 

Mr.  Hanley  denies  any  collusion  or  intentional,  con- 
certed action  with  the  defendants  last  named,  with  a 
view  to  diversion  of  the  stream  as  alleged,  but  he  claims 
ownership  for  himself  as  it  respects  the  dam,  and  asserts 
a  right  to  use  the  same  for  diverting  water  to  irrigate 
Section  29. 
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Mr.  Griffing  made  observations  and  measurements 
respecting  the  Young  dam,  the  new  dam,  on  April  24 
and  25,  1915.  He  found  an  old  ditch  on  the  west  side  of 
the  river,  running  westerly  along  a  road  through  the 
Young  and  Hotchkiss  property;  also  a  new  ditch  con- 
structed from  above  the  new  dam,  and  running  into  the 
old  ditch;  that  water  was  running  from  the  river, 
through  the  new  ditch  into  the  old,  and  thence  out 
through  it,  spreading  into  the  county  road,  and  con- 
tinuing into  Hotchkiss'  fields  south;  that  the  old  ditch 
was  shut  off  from  the  main  stream  by  a  headgate,  and 
that  the  water  as  contained  in  the  ditches  stood  more 
than  1.8  feet  above  the  water  in  the  river.  He  affirms 
that  the  water  could  not  naturally  flow  into  the  old 
ditch  from  the  river  at  that  time,  and  that  by  use  of 
flashboards  put  in  the  dam  the  water  above  the  dam 
was  raised  to  the  extent  of  1.8  feet  above  the  water  in 
the  stream  below. 

Gilcrest  corroborates  Griffing  as  to  the  diversion 
of  water  on  the  25th  of  April,  and  states  that  Young 
was  there  at  the  time.  Treadwell  asserts  that  Hanley 
told  him,  in  effect,  that  his  tenant  was  using  the  Young 
dam. 

Mr.  Young  in  his  testimony  disclaims  any  interest 
whatever  in  the  new  dam,  and  states  that  Hanley  uses 
it  for  the  irrigation  of  Section  29,  and  that  witness  has 
made  no  use  of  the  dam  this  year  at  all.  He  is  of  the 
opinion  that  the  permanent  board  in  the  dam  raises  the 
water  about  8  inches,  and  that  the  permanent  boards  in 
the  old  dam  raised  the  M^ater  30  inches  above  the  floor, 
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and  that  this  was  the  case  at  the  time  of  the  entry  of  the 
decree.  It  may  be  stated  in  this  connection  that  the 
new  dam  is  situated  from  900  to  1000  feet  above  the 
old  on  the  stream. 

Hull  Hotchkiss  asserts  that  the  permanent  boards 
in  the  old  dam  raised  the  water  in  the  stream  about  30 
inches,  and  in  the  new  dam  around  a  foot;  and  that,  as 
constructed,  the  water  in  the  new  dams  stands  about  on 
a  level  as  it  stood  with  the  old  dam  in  place.  The  old 
dam  has  not  been  used  for  the  last  seven  or  eight  years, 
and  witness  indicates  his  intention  of  putting  in  a  dam 
where  the  old  one  is  located,  and  says  that  Young  is 
going  to  join  with  him  in  its  construction. 

Thornburg  denies  having  anything  to  do  with  divert- 
ing water  from  above  the  new  Young  dam,  or  having 
any  ownership  in  the  dam,  although  he  admits  getting 
the  use  of  what  surplus  water  passes  over  the  Hotch- 
kiss place. 

Mr.  Hanley  testifies  that  he  took  over  the  Young 
dam  from  Young,  and  that  he  (Hanley)  is  really  the 
owner  of  it;  that  Young  was  about  to  remove  it  on 
account  of  a  contempt  proceeding  which  he  had  recently 
been  through,  and  the  witness  took  it  off  his  hands,  and 
now  asserts  the  right  to  use  it  for  diversion  of  water  for 
irrigation  of  Section  29.  Charles  Altschul  was  the 
owner  of  Section  29  at  the  time  of  the  institution  of 
the  suit  and  the  entry  of  the  original  decree,  and  the 
Hanle}'^  Company  is  the  successor  to  Altschul  in  the 
title  to  the  land,  and  by  reason  thereof  the  Hanley  Com- 
pany claims  the  right  to  maintain  the  dam  and  operate 
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it  for  the  irrigation  of  said  Section  29.  Aitschul  was 
not  a  party  to  the  original  suit.  Hanley  denies,  how- 
ever, that  anj^  water  was  diverted  this  year  by  means  of 
the  dam  upon  tlie  east  side  of  the  river  for  irrigation 
of  the  Planley  Company's  Section  29. 

In  so  far  as  Young  is  concerned,  as  it  relates  to  his 
use  of  water,  that  has  been  twice  settled,  by  two  decrees, 
the  original  decree  and  that  entered  when  the  cause  was 
before  Judge  Bean.  Judge  Bean  says:  "The  construc- 
tion of  the  new  fiume  or  ditch  in  1911,  if  intended  to 
be  used  for  irrigation,  was  contrary  to  the  terms  of  the 
decree;"  and  hence  Young  was  relegated  to  the  use  of 
the  old  ditch  on  the  west  side  for  irrigation  purposes 
on  that  side  of  the  river.  The  Court  at  that  time 
further  held  that  he  had  no  right  to  permit  water  that 
he  did  not  use  to  go  down  onto  Hanley's  section  29 — 
Young  being  entitled  to  sufficient  to  irrigate  his  own 
land — and  that,  although  he  may  have  use  for  less  water 
now  than  formerly,  he  is  confined  to  his  actual  use  and 
need,  and  the  surplus  must  go  down  the  channel  of  the 
river.  As  respecting  this  dam,  and  the  use  of  the  water 
therefrom,  the  decree  is  explicit.  It  provides  that  Mrs. 
A.  E.  Young  and  George  W.  Young  "may  maintain 
one  dam  *  *  where  a  dam  is  now  constructed  and 
built  *  *  and  the  ditches  maintained  in  connection 
with  said  dam  by  the  said  defendants  (Young  &  Young) 
jointly  or  severally,  and  by  means  of  such  dam  and 
ditches  may  obstruct  and  divert  waters  from  the  West 
fork  of  Silvies  River  from  the  12th  day  of  May  to  the 
first  day  of  July  in  each  year  in  sufficient  quantities  and 
for  the  purpose  of  irrigating  the  lands  (describing  them) , 
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and  shall  have  the  use  and  enjoj^ment  of  such  waters  as 
maj^  flow  from  the  West  fork  of  Silvies  River  while  the 
channel  of  said  river  is  unobstructed,  and  from  natural 
causes  at  all  times  when  the  same  shall  flow  upon  said 
lands  of  said  defendants  by  overflowing  the  banks  of 
said  river  or  bj'^  flowing  through  the  ditches  of  said 
defendants  while  the  flow  of  the  water  in  said  river  is 
unobstructed  by  the  dams  on  said  lands." 

The  decree  further  provides  that  Hotchkiss  and 
Voegtly  (the  latter  being  succeeded  bj'^  Thornburg  in 
his  land  holding),  may  jointly  have  one  ditch  leading 
from  the  Young  dam,  by  which  they  may  divert  water 
from  the  river  upon  their  premises,  within  the  time  limits 
fixed  as  respects  the  Youngs,  and  with  the  same  right 
to  the  use  of  such  waters  as  might  flow  upon  their  lands 
with  the  river  unobstructed. 

Now,  there  can  be  no  doubt  that  flash-boards  were 
put  in  the  new  dam  for  the  purpose  of  diverting  the 
waters  at  times  other  than  as  permitted  by  the  decree  for 
diverting  water  by  means  of  the  old  dam,  and  that 
water  was  actually  being  conveyed  upon  the  west  side 
from  the  stream  by  means  of  the  new  connection  and 
the  old  ditch.  Griffing  says  he  saw  the  flash-boards  in 
the  dam,  and  all  concur  in  having  seen  the  water  in  the 
old  ditch  and  running  out  upon  both  sides  of  the  road. 
Young  affirms  that  he  has  used  none  of  the  water  this 
season,  Hotchkiss  knew,  however,  that  the  water  was 
coming  through  and  upon  his  land,  and  Thornburg 
declares  his  willingness  to  use  any  surplus  that  might 
come  down  to  him.     So  that,  while  Young  should  be 
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exonerated,  Hotchkiss  and  Thornburg  must  be  held  to 
a  violation  of  the  decree. 

Their  especial  defense  is  that  the  new  dam  does  not 
raise  the  water  any  higher  in  the  stream  than  the  old 
dam  did,  at  the  location  of  the  new  dam.  The  old  dam, 
they  say,  raised  the  water  in  the  stream  about  30  inches, 
while  the  new  raises  it  from  8  inches  to  a  foot.  It 
appears  that  the  stream  is  sluggish,  and  the  fall  some- 
thing like  three  feet  to  the  mile — not  over  that.  If 
this  be  true,  the  fall  between  the  dams  is  only  six  or 
seven  inches,  so  that  the  defendants  have  over-proven 
their  case,  because  the  difference  between  one  foot  and  30 
inches  is  18  inches.  Making  allowance  for  six  or  seven 
inches  fall,  their  new  dam  would  still  lack  11  or  12 
inches  to  raise  the  water  to  the  height  of  the  old  dam. 
It  is  very  plain  to  my  mind  that  a  dam,  with  permanent 
boards  raising  the  water  in  the  channel  of  the  river  30 
inches,  is  an  obstruction  to  the  natural  flow  of  the 
stream,  and  that  the  old  dam  was  such  an  obstruction  if 
it  raised  the  water  as  seems  to  be  claimed  for  it,  and  its 
maintenance  in  that  way  was  a  violation  of  the  decree. 

Hanley  could  acquire  no  better  or  superior  right  or 
interest  in  that  dam  by  purchase  from  Young  than 
Young  had  primarily.  And  as  to  the  claim  of  Hanley 
that  he  helped  to  construct  the  dam,  he  could  acquire 
no  right  to  the  use  of  the  water  thereby,  for  the  reason 
that  the  dam  was  treated  of  by  the  decree.  Young, 
Hotchkiss  and  Voegtly  were  permitted  to  maintain 
one  dam  at  or  near  the  locality  where  the  old  dam  ^vas 
located  at  the  time  of  the  entrv  of  the  decree,  whicli 
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dam  when  open  should  not  unnecessarily  obstruct  the 
flow  of  the  water  in  the  stream.  And  the  fact  that 
Hanley  assisted  in  the  construction  of  the  new  dam 
could  give  him  no  greater  rights  than  the  original  parties 
had  to  the  use  of  the  old  dam.  Furthermore,  Hanley 
was  a  party  to  the  original  suit,  and  he  is  bound,  as  in 
the  case  of  the  Luig  dam,  by  the  terms  of  the  decree 
respecting  the  particular  dam.  Judge  Bean,  in  the 
Young  contempt  proceedings,  has  held  that  Hanley 
could  get  none  of  any  surplus  water  there  might  remain 
over  Young's  use;  and  he  certainly  has  none  that  the 
decree  has  given  him;  so  he  violates  the  decree  when  he 
attempts  to  use  any  by  virtue  of  the  Young  dam, 
whether  old  or  new^ 

I  am  persuaded  that  the  new  dam  is  not  in  the 
approximate  location  of  the  old,  and  that  it,  with  its 
new  diversion  by  means  of  the  new  ditch  and  flume 
which  Judge  Bean  condemned,  and  the  additional  diver- 
sion upon  the  east  side,  which  was  also  condemned,  is 
not  such  a  structure  as  was  contemplated  by  the  decree, 
and  should  be  removed,  and  a  new  dam  constructed  at 
or  near  the  location  of  the  old,  to  conform  with  the 
intent  and  purpose  of  the  decree. 

The  third  paragraph  charges  Hull  Hotchkiss  and 
Carey  Thornburg  with  having  closed,  in  part  at  least, 
a  dam  known  as  the  old  Voegth^  dam,  situated  in  the 
southeast  corner  of  the  southw^est  quarter  of  Section  30. 
The  defendant  Hotchkiss  answers  that  he  has  no  interest 
in  this  dam,  and  has  had  nothing  whatever  to  do  with 
its  management.     Thornburg,  who  is  the  successor  to 
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Voegtly  in  the  ownership  of  the  southwest  quarter  of 
Section  30,  answers  that  the  Voegtly  dam  has  been  main- 
tained in  the  river  at  the  same  location  for  about  20 
years,  and  has  been  used  every  year  during  the  irriga- 
tion season,  that  is,  from  May  12  to  July  1,  for  irrigat- 
ing part  of  the  Voegtly  land. 

The  decree  shows  that,  by  stipulation  of  Hull  Hotch- 
kiss  and  C.  H.  Voegtly,  they  were  entitled  to  maintain 
one  or  more  ditches,  jointly  or  severally,  from  the  old 
Young  dam,  and  to  divert  water  from  the  river  in  suffi- 
cient quantities  to  irrigate  the  lands  of  Hull  Hotchkiss, 
being  the  east  half  of  the  northwest  quarter  and  lots  1 
and  2  of  Section  30,  and  the  lands  of  C.  H.  Voegtly, 
being  the  east  half  of  the  southwest  quarter  and  lots 
3  and  4  of  Section  30.  The  decree  contains  no  provi- 
sions or  reference  to  the  Voegtly  dam  whatever.  Voegtly 
was  a  party  to  the  suit,  and  manifestly  at  that  time  was 
the  owner  of  the  east  half  of  the  southwest  quarter  and 
lots  3  and  4  of  Section  30,  because  he  stipulated  con- 
cerning the  premises,  and  from  what  source  he  should 
receive  the  water  for  their  irrigation,  and  it  was  not  from 
the  Voegtly  dam,  but  from  the  Young  dam. 

Thornburg  has  succeeded  by  title  to  Voegtly,  and 
can  claim  nothing  except  what  Voegtly  could  have 
claimed  under  the  decree,  as  it  respects  the  water  privi- 
leges. 

The  evidence  shows  that  Voegtly  constructed  the 
Voegtly  dam,  the  old  dam,  in  1895,  which  was  prior  to 
the  institution  of  the  suit  and  the  entry  of  the  original 
decree,  and  it  must  be  assumed,  he  being  a  party  to  the 
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suit,  that  he  waived  his  right  to  the  further  use  of  that 
dam  hy  stipulating  that  he  should  have  the  right  to 
sufficient  water  from  the  Young  dam  to  irrigate  his 
land,  and  of  course  he  could  not  claim  the  right  now 
to  use  from  the  Voegtly  dam  for  irrigating  the  same 
premises.  Neither  could  Thornburg  claim  such  a  right, 
holding  from  Voegtly.  Thornburg,  notwithstanding, 
claims  he  gets  the  most  of  his  water  for  irrigating  his 
land  from  the  old  Voegtly  dam.  This  is  done  by  putting 
boards  in  the  dam  and  making  it  overflow  the  banks  in 
"little  natural  cuts  that  are  there,"  and  by  sub-irrigation 
when  the  banks  are  full,  the  water  being  backed  up  by 
the  dam.  A  ditch  leads  out  from  the  dam,  but  it  is  used 
as  a  drain  ditch  rather  than  for  irrigation,  and  during 
irrigation  time  it  is  closed.  Thornburg  claims  also  to 
have  used  the  dam  in  this  way  right  along  for  15  years, 
the  time  of  use  running  each  year  from  May  12th  to 
July  1st,  and  that  he  supposed  all  the  while  that  the  dam 
was  specified  in  the  decree  and  its  use  regulated.  In 
this  supposition  he  is  mistaken.  He  does  not  rely  upon 
a  prescriptive  right,  however,  but  upon  a  right  acquired 
from  Voegtly.  That  right  pertains  only  to  the  Young 
dam,  and  none,  as  we  have  seen,  can  be  deraigned  on 
account  of  the  Voegtly  dam,  because  all  rights  thereto 
are  precluded  by  the  original  decree.  The  old  dam 
should  therefore  be  removed. 

The  fourth  paragraph  charges  that  P.  G.  Smith  and 
Carey  Thornburg  constructed  a  new  dam  of  rock  and 
wood  a  short  distance  above  the  old  Voegtly  dam,  with 
an  opening  therein  of  12.3  feet  only,  while  the  old  dam 
was  provided  with  an  opening  of  23.5  feet,  and  that  the 
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floor  in  the  new  dam  is  1.2  feet  higher  than  the  floor  of 
the  old,  and  that  the  new  and  old  dam  are  raising  the 
water  in  the  stream  in  excess  of  one  foot  in  the  channel. 
The  testimony  shows  that  such  a  dam  has  been  recently 
built,  that  Thornburg  constructed  the  same,  and  that 
Smith  was  employed  by  him  in  doing  the  work,  Thorn- 
burg having  no  right  to  the  use  of  the  old  Voegtly  dam, 
he  has  no  right  to  construct  or  to  use  this  one.  He  must 
look  to  the  Young  dam  for  the  irrigation  of  his  prem- 
ises.    The  new  dam  should  also  be  removed. 

The  fifth  paragraph  charges  that  William  Hanley, 
during  the  months  of  March  and  April,  1915,  kept  open 
the  head  of  a  certain  drain  ditch,  known  as  the  Hanley 
drain  ditch,  running  from  the  East  fork  of  the  river, 
when  there  was  no  necessity  therefor,  contrary  to  the 
provisions  of  said  original  decree;  that  during  the 
months  of  March  and  April  of  the  same  year  he  main- 
tained a  board  part  way  across  his  21  dam,  and  permitted 
and  suffered  an  accumulation  of  brush  and  debris  to 
gather  above  the  same,  so  that  it  became  obstructed 
and  raised  the  water  to  the  extent  of  a  foot  above  the 
floor  of  the  dam,  and  by  means  thereof  diverted  water 
into  the  Hanlej^  upper  ditch  in  excess  of  40  cubic  feet 
per  second ;  that  Hanley  made  diversions  of  large  quan- 
tities of  water  from  the  stream  by  means  of  cuts  in  the 
banks  of  the  river,  specificalty  describing  two  of  them, 
and  naming  the  others  as  numerous  smaller  cuts,  all 
from  the  East  fork  and  upon  the  lands  of  Hanley ;  and 
that  Hanley  had  further  obstructed  the  channel  of  the 
river,  by  maintaining  therein  the  timbers  of  an  old 
bridge,     by     constructing    a    new     bridge,     with    the 
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stringers  let  down  below  the  tops  of  the  banks, 
and  also  by  permitting  the  carcasses  of  dead  stock 
and  other  material  to  become  lodged  in  the  chan- 
nel ;  all  contrary  to  and  in  wilful  violation  of  the  original 
decree. 

I  need  not  stop  to  discuss  the  alleged  obstructions 
by  means  of  the  bridges  and  the  dead  carcasses  in  the 
river  bed,  as  I  think  none  of  them  has  materially 
obstructed  the  flow  of  the  water  in  the  stream.  The  old 
bridge  might,  with  good  propriety,  be  removed.  What- 
ever dead  stock  may  have  been  found  in  the  channel^ 
Hanley  was  not  responsible  for.  But  the  charges  as 
to  the  drain  ditch,  dam  21,  and  diversion  by  cuts  in  the 
banks  of  the  river  require  more  particular  consideration. 

Griffing  found  the  drain  ditch  open  on  the  3rd  and 
8th  of  April,  and  diverting  30  second  feet  of  water  by 
practical  measurement.  It  vv^as  closed  later,  some  time 
between  the  8th  and  12th  of  the  month.  Ben  Newman 
noticed  the  drain  ditch  taking  water  from  the  channel 
all  through  March  and  up  to  the  8th  of  April.  He 
replaced  the  boards  at  times,  but  they  were  taken  out 
again  until  about  the  8th  of  April,  when  the  dam  was 
securely  closed.  Mr.  Hanley  does  not  deny  that  the 
headgate  was  open  to  some  extent  at  times  during  the 
spring,  and  seeks  to  excuse  the  situation  on  account  of 
the  accumulation  of  ice  in  the  stream,  so  that  it  was 
necessary  to  have  the  ditch  open  to  some  extent  for 
getting  rid  of  the  surface  water,  and  he  further  states 
that  he  ordered  the  gate  closed  early  in  April.  This 
must  have  been,  considering  the  testimony  of  Griffing 
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and  Newman,  after  the  8th,  when  the  gate  was  well 
closed. 

There  has  been  a  great  deal  of  controversy  about 
this  drain  ditch — how  and  when  it  shall  be  used,  and 
for  what  purposes.  One  thing  seems  to  be  settled,  and 
that  is,  that  its  primary  use  is  not  for  irrigation,  but 
for  drainage  purposes  only,  and  that  from  certain  speci- 
fied lands  of  Hanley.  "Beyond  that  limited  purpose," 
saj^s  the  Court  of  Appeals  in  a  former  contempt  pro- 
ceeding in  this  cause  (200  Fed.  468,  484),  "he  is  by 
that  decree  expressly  enjoined  from  maintaining  or 
using  that  ditch  or  any  of  the  water  thereof ;  and  it  nec- 
essarily follows  that  neither  Hanley  nor  his  successors 
in  interest  have  any  right  to  thereby  divert  any  water 
from  the  river  when  its  waters  are  not  so  high  as  to  make 
it  necessary  or  proper  by  means  of  the  drain  ditch  to 
drain  surface  water  from  the  lands  specifically  described 
in  the  11th  subdivision  of  the  original  decree." 

Before  concluding  whether  this  ditch  was  kept  or 
allowed  to  remain  open  contrary  to  the  spirit  of  the 
decree,  it  is  necessary  to  examine  in  connection  there- 
with the  charges  relating  to  dam  21  and  the  cuts  in  the 
banks  of  the  stream. 

As  to  the  21  dam,  Mr.  Griff ing  found  a  board  across 
one  of  the  four  openings  in  it,  and  across  the  other  three 
openings  were  lodged  brush  and  debris,  some  of  the 
brush  having  the  appearance  of  being  recently  cut  and 
thrown  in  the  stream,  which  had  the  effect  to  raise  the 
vrater  in  the  stream  to  the  extent  of  nine-tenths  of  one 
foot  or  a  foot.     This  was  ascertained  by  observations 
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taken  at  the  time.  At  the  same  time  he  ascertained  that 
Hanley's  east  ditch,  leading  from  above  the  dam,  was 
taking  40  second  feet  of  water  from  the  stream.  Those 
conditions  extended  from  the  first  until  the  25th  or  26th 
of  April,  1915.  Mr.  Gilchrist  also  saw  the  dam  when  in 
the  condition  described  by  Griffing. 

Mr.  Hanley  disputes  Griffing  and  Gilchrist,  and 
says  he  was  at  the  dam  about  April  20th,  and  found  no 
boards  in  either  of  the  openings,  and  but  a  slight  drift 
of  brush,  which  he  thinks  could  not  have  caused  40  second 
feet  to  flow  out  of  the  ditch  on  the  east.  Hanley  at 
once  gave  orders  that  whatever  brush  or  debris  was  in 
the  dam  was  to  be  removed.  Mr.  McLaren,  Mr.  Han- 
ley's witness,  however,  saw  the  board  in  the  dam,  but 
minimizes  the  effect  of  the  willows  and  debris  in  the 
stream.  He  says  he  pulled  out  the  largest  of  the  wil- 
lows, and  the  rest  went  down  stream,  and  he  raised  the 
board  so  as  to  be  no  obstruction.  There  was  at  least 
inexcusable  neglect  of  this  dam  by  Hanley,  whereby  a 
greater  flow  of  water  was  forced  out  of  the  east  ditch 
and  upon  his  lands  during  the  time  mentioned  by  Griff- 
ing than  he  was  justly  entitled  to,  seeing  he  is  the  man- 
ager of  all  of  the  Hanley  Company's  property.  If  Mr, 
Hanley  did  not  know  the  condition  at  this  dam,  he  ought 
to  have  knov/n  it,  with  the  opening  of  the  high  water 
in  the  spring,  and  when  he  was  entitled  to  no  water  at 
that  juncture  except  such  as  would  naturally  overflow 
the  banks  and  be  conducted  through  the  canals  without 
obstruction  in  any  way  of  the  main  channel  of  the 
stream. 
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Now,  as  to  the  cuts  in  the  banks,  Griffing,  in  his 
examination  made  for  the  express  purpose  of  ascertain- 
ing the  condition  of  these  streams  and  the  dams  and 
obstructions  therein,  found  a  break  or  cut  in  the  right  or 
west  bank  of  the  river,  about  1000  feet  above  the  intake 
of  the  drain  ditch,  opening  directly  onto  Hanley's  Sec- 
tion 27.  This  break  or  cut  was  diverting,  as  near  as  the 
witness  could  get  at  it,  about  50  second  feet  of  water. 
He  found  another  cut,  below  the  drain  ditch  from  900 
to  1000  feet,  in  the  east  bank  of  the  river,  taking  out 
about  the  same  number  of  second  feet  of  water.  This 
was  also  on  Hanley's  section  27.  And  below  that  again, 
on  the  same  section,  was  another  break,  taking  out  5  or 
6  second  feet.  Still  below,  and  on  Hanley's  section  35, 
was  another,  diverting  about  the  same  amount  of  water 
as  the  last.  Besides  these,  there  were  other  smaller  ones, 
of  which  witness  was  unable  to  get  measurements  or 
estimates.  Below  all  these  breaks  and  diversions,  Mr. 
Hanley  was  diverting  practically  all  of  the  water  that 
was  left  in  the  channel,  by  means  of  a  dam  in  section  3 
of  the  township  adjoining  the  one  in  which  previous 
diversions  were  being  made.  As  to  this  dam,  Hanley's 
right  to  its  use  at  the  time  complained  of  has  been  pre- 
viously established  by  decree  of  this  Court.  The  result, 
however,  of  these  diversions  in  the  various  ways  above 
indicated  was  to  prevent  any  water  of  any  material  or 
beneficial  quantity  from  running  down  to  the  lands  and 
premises  of  plaintiff  for  use  by  it.  That  the  most  im- 
portant of  these  breaks  existed  in  some  manner  in  the 
banks  of  the  river  can  hardly  be  questioned.  What  Mr. 
Hanley  has  to  say  about  them  is  contained  in  part  in  the 
following  record : 
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"Q.  Now,  you  are  accused  of  making  cuts  in  the 
river  bank  through  27,  for  the  purpose  of  facilitating 
the  slopping  over  of  the  river  for  your  benefit  on  that 
section,  and  there  are  some  photographs  here,  or  at  least 
one,  which  I  think  I  showed  you,  with  a  pole  stringer 
across  the  gap,  and  some  perpendicular  boards  laid  in. 
I  wish  you  would  state  whether  you  cut  any  gaps  in  the 
river  bank  at  all,  or  did  anything  to  lower  the  level  of 
the  bank,  so  as  to  aid  the  water  of  the  river  getting  out? 
A.  I  have  had  a  man  upon  section  3  working  on  the 
river,  with  an  assistant  whenever  he  needed  it,  with  spe- 
cial instructions  to  keep  those  gaps  closed  up ;  and  when 
I  went  down  with  Mr.  Treadwell,  it  was  the  first  time 
that  I  had  been  down  along  the  channel  this  season  after 
the  water  came,  and  the  water  was  running  out  every 
place  and,  of  course,  there  might  be  some  little  nicks 
where  it  would  cut;  but  I  have  no  knowledge  of  any 
such  a  place  being  on  the  river;  and  if  it  were,  why,  it 
was  just  because  it  had  broke  itself  out.  There  are  dikes 
built  along  there,  and  they  are  not  reallj^  overly  sub- 
stantial, most  of  them,  and  when  the  water  breaks 
through  a  couple  of  feet  above  the  surface  of  the 
ground,  if  it  gets  started  once,  those  places  cut  out  very 
quickly.  If  there  were  any  place  there,  it  certainly  cut 
out.  The  man  that  was  down  there  had  full  instruc- 
tions to  close  them  up,  and  I  have  brought  him  here  as 
a  witness.  Q.  What  do  you  mean  by  'cut  out?'  Cut 
out  by  your  men,  or  by  the  action  of  the  water?  A.  Cut 
out  by  the  water — by  the  water.  Q.  You  say  you  gave 
instructions  that  the  low  places  should  be  repaired  or 
filled,  and  the  water  kept  in  the  river  as  far  as  possible; 
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but  do  you  know  whether  they  were  carried  out  or  not? 
A.  Well,  this  time  that  I  went  with  Mr.  Treadwell  down 
there,  and  I  know  the  river  very  well,  it  was  in  very  good 
repair.  It  was  an  excessive  amount  of  water  to  have, 
to  go  over  the  bank,  the  way  we  have  operated  it  ordinary 
years.  Q.  Regardless  of  this  year,  and  the  strict  lan- 
guage of  this  charge,  have  you  ever  sent  out  men,  or 
given  orders  to  have  the  natural  bank  of  the  river  arti- 
ficially cut  into  to  let  it  out  on  your  land?    A.  No,  sir. 

COURT:  Do  you  know  of  any  cuts  being  made 
without  your  order?  A.  Oh,  no,  there  have  been  no 
cuts  made  by  our  people. 

COURT:  Or  anybody  else?  A.  No,  by  anybody 
else.  I  do  not  think  there  have  been  any  cutjs  made.  If 
there  is  any  cuts  in  there,  they  have  washed  out. 

COURT:  It  is  a  wash?  A.  Yes,  the  water  goes 
out  of  there  very  swift. 

Q.  Now,  there  was  something  said  by  Mr.  Griffing 
when  he  was  on  the  stand,  that  he  saw  shovel  marks,  or 
spade  marks  on  the  edges  of  these  cuts,  showing  that 
they  had  been  artificially  made.  Do  you  know  anything 
about  that  ?  A.  Why,  I  don't  know  anything  about  it. 
If  they  were,  it  was  probably  made  by  the  man  that  was 
in  charge  just  stopping  up  those  places.  Probably  the 
places  that  he  put  in  went  out ;  but  I  didn't  have  any  per- 
sonal knowledge,  of  inspection." 

Mr.  Hanley  further  insists  that  no  one  let  him  know 
about  these  breaks,  whatever  they  were,  and  asserts  that 
rather  than  have  any  feeling  about  the  matter  he  would 


vs.  William  Hartley  69 

a  hundred  times  rather  stop  them.  Further  he  insists 
that  those  breaks  in  the  river  were  kept  closed  up,  that 
the  company  had  men  working  along  this  season  "to 
specially  look  after  them,"  and  that  some  of  them  "ap- 
parently have  been  filled  up  with  boards,  and  manure 
put  up  against  them." 

McLaren,  who  was  in  the  employ  of  Hanley,  testi- 
fies that  "Generally  every  fall  we  went  around  with 
scrapers  and  fixed  any  places  that  were  wearing  out, 
or  any  breaks  that  come  in,  in  the  freshets,  that  were 
fixed  temporarily,  we  would  make  them  permanent  as 
we  could — rebuild  levees." 

Ryan  testifies  that  the  structure  put  in  the  break 
above  the  drain  ditch  was  temporary,  to  stop  the  river 
going  out;  that  while  the  water  is  high  at  all  it  cannot 
be  fixed  permanently;  that  he  repaired  two  breaks  on 
the  east  side  of  the  river;  the  first  below  the  drain  ditch, 
which  he  repaired,  he  admits  was  3  feet  in  depth  and  12 
feet  in  width.  Ryan  further  testifies  that  Hanley  di- 
rected him,  along  about  the  3rd  or  4th  of  April,  to  close 
up  all  these  breaks  immediately.  With  all  this,  there  is 
small  refutation  of  the  representation  of  Griffing  as 
to  the  amount  of  water  escaping  by  these  breaks  in 
the  river  banks. 

Beyond  this  testimony,  the  fact  abundantly  appears 
that  the  flood  waters  this  year  were  much  lighter  than 
usual.  Indeed,  some  of  the  witnesses  assert  that  the 
overflow  was  very  slight.  Notwithstanding,  however, 
large  quantities  of  water  escaped  from  the  East  fork  of 
the  river,  to  such  extent  that  Hanley's  section  27,  upon 
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both  the  West  and  the  East  si'de  of  the  channel,  was 
abnormally  flooded  through  the  breaks  and  cuts  in  the 
banks,  and  water  was  escaping  upon  Hanley's  section 
35  also  from  like  sources. 

Hanley  complains  that  the  Orphan  drain  ditch,  with 
its  levee  on  the  south,  impeded  the  escape  of  the  flood 
water  from  section  27.  But  its  capacity  was  not  to  ex- 
ceed 27  or  28  second  feet,  and  it  could  not  have  produced 
the  results  he  claims  for  it.  Thus  Hanley  pleads  the 
necessity  for  the  opening  of  the  drain  ditch  to  rid  his  lands 
of  the  flood  waters.  But  he  himself,  in  my  candid  opin- 
ion, was  responsible  for  the  overflow  of  his  own  lands, 
and  he  cannot  be  heard  to  make  a  necessity  for  opening 
his  drain  ditch,  and  justify  himself  on  that  ground.  He 
should  have  kept  these  breaks  and  gaps  in  the  banks  of 
the  stream  closed,  or  at  least  in  very  large  measure.  The 
just  implications  of  the  decree  require  this  of  him,  as 
he  is  only  given  the  flood  waters  to  May  oth,  and  water 
pouring  through  rents  in  the  banks  cannot  be  termed 
flood  waters. 

The  sixth  paragraph  charges  Green  Hudspeth  and 
James  Dalton  with  diverting  water  by  means  of  the 
People's  ditch  contrary  to  the  terms  of  the  decree,  and 
about  it  little  need  be  said.  The  head-gate  was  undoubt- 
edly opened  by  somebody,  but  1  am  satisfied  that  it 
was  by  neither  Hudspeth  nor  Dalton,  nor  were  they  re- 
sponsible for  the  condition.  The  person  next  to  them 
to  be  benefited  by  the  diversion  is  Hanley ;  but  the  proofs 
do  not  show  that  he  had  anything  to  do  with  it,  nor 
Ryan,  who  was  looking  after  his  interests  in  that  local- 
ity. 


vs.  William  Hanley  71 

Whether  the  things  that  were  done  were  wilfully 
done,  that  is,  knowingly  and  purposely  done  regardless 
of  the  positive  provisions  of  the  decree  and  regardless  of 
the  rights  of  the  plaintiff,  is  next  to  be  considered. 

I  think  Hotchkiss  and  Thornburg  are  so  chargeable. 
This  is  the  second  affair  with  Hotchkiss.  Luig  is  not, 
for  Hanley  lifts  the  inculpation  from  his  shoulders.  Nor 
is  P.  G.  Smith.  He  was  simply  an  employee  of  Thorn- 
burg, without  purpose  except  to  do  his  work. 

As  to  Hanley,  touching  what  he  did  respecting  the 
dams  on  the  west  fork  of  the  river,  I  am  disposed  to 
excuse  him,  on  the  ground  that  he  seems  to  have  been 
claiming  by  an  independent  right,  not  theretofore  de- 
termined. But  there  is  a  fact  which  stands  out  so  pat- 
ent as  not  to  be  overlooked,  which  is  that  the  waters 
of  both  streams,  the  East  and  West  forks,  were  so  con- 
trolled, by  diversion  and  otherwise,  that  but  a  very  small 
amount  found  its  way  down  the  natural  channels,  where 
they  were  wont  to  flow  in  previous  3^ears,  to  the  lands 
of  plaintiff,  and  the  season  went  entirely  by  while  this 
condition  prevailed.  That  there  was  a  design  in  this, 
no  one  can  doubt.  The  controlling  mind  was  that  of 
Mr.  Hanley.  He  reaped  the  benefit  everywhere  from 
the  diversion,  and  cannot  be  chargeable  with  less  than  a 
direct  purpose  or  design  to  secure  benefit  for  himself 
and  his  company  at  the  expense  of  plaintiff,  or  at  least 
regardless  of  hurt  or  injury  to  plaintiff.  This  consti- 
tutes a  M^lful  violation  of  the  decree,  and  must  be  so 
held. 
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It  is  said  that  since  the  submission  of  this  cause  Han- 
ley  has  permitted  water  to  continue  down  the  channels 
in  such  quantities  that  plaintiff's  lands  have  been  ade- 
quately watered,  and  wiJl  produce  a  crop.  This  is  a  gen- 
erous and  magnanimous  impulse,  but  it  only  emphasizes 
the  great  wrong  done  by  the  diversion  of  the  water  at 
a  time  when,  under  the  decree,  plaintiff  was  entitled  to 
it,  as  well  as  the  perfect  control  Hanley  seems  to  have 
exercised  over  it. 

The  finding  will  be  that  Hotchkiss  may  purge  hirn- 
self  from  contempt  by  paying  the  costs  of  plaintiff  re- 
specting this  proceeding  as  incident  to  him,  and.  Young 
being  made  a  party,  by  removing,  in  conjunction  v/ith 
Young,  the  Young  dam,  with  leave  to  reconstruct  the 
old  dam  at  the  place  and  in  the  manner  defined  in  the 
original  decree. 


'&' 


That  Thornburg  may  purge  himself  from  contempt 
by  paying  the  costs  of  plaintiff  incurred  by  reason  of 
his  having  been  made  a  party  to  this  proceeding  and 
by  removing  the  new  Voegtly  dam.  He  will  also  be 
enjoined  from  reconstructing  the  old  Voegtly  aam. 

That  Hanley  may  purge  himself  from  contempt,  by 
reason  of  his  manipulation  of  the  21  dam,  the  drain  ditch, 
and  his  inexcusable  and  purposeful  neglect  to  suitably 
repair  the  breaks  in  the  banks  of  the  East  fork  of  the 
river,  by  paying  all  the  rest  of  the  costs  of  plaintiff  in- 
curred in  instituting  and  maintaining  this  proceeding, 
by  removing  all  obstructions  in  the  21  dam  when  not 
entitled  to  use  it,  by  closing  the  drain  ditch  except  at 
times  when  he  is  entitled  to  use  it  for  drainage  purposes, 
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as  defined  by  the  Court  of  Appeals,  and  by  closing  and 
keeping  closed  the  breaks  and  gaps  in  the  East  fork  of 
the  river,  appearing  therein,  and  by  paying  $250  for  the 
use  of  plaintiff.  This  sum  I  consider  in  no  wscy  com- 
pensatory for  plaintiff's  loss,  but  I  impose  it  by  way  of 
warning  against  any  further  contempt  of  the  kind.  Gom- 
pers  V.  Bucks  Stove  &  Range  Co.,  221  U  .  S.  418. 

Hanley  will  also  be  enjoined  from  making  any  use 
of  the  Young  and  the  Luig  dams. 


And  afterwards,  to-wit,  on  Tuesday,  the  3rd  day  of 
August,  1915,  the  same  being  the  26th  Judicial  day  of 
the  regular  July,  1915,  term  of  said  Court;  present:  the 
Honorable  Charles  E.  Wolverton,  United  States  Dis- 
trict Judge  presiding,  the  following  proceedings  were 
had  in  said  cause,  to-wit : 

DECREE. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  corporation. 

Complainant, 

vs. 

W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens, 

George  Whiting,  Thomas  Whiting,  Ione 

Whiting,   John    C.   Foley,    N.   Brown, 
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J.  H.  Byerly,  C.  p.  Rutherford,  C.  A. 
SwEEK,  M.  Gushing,  P.  M.  McMenamy, 
John  I.  Newman,  Charles  Nelson, 
W.  H.  Marrs,  Manna  Marrs,  Joseph  T. 
Barnes,  William  Clark,  C.  H.  Voegtly, 
George  N.  Young,  Mrs.  A.  E.  Young, 
P.  G.  Smith,  Green  Hudspeth,  James 
Dalton,  Hull  Hotchkiss,  Casper  Luig, 
Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R. 
Porter,  and  The  Harney  Valley  Dam, 
Ditch  and  Irrigating  Company  (a  corpo- 
ration) , 

Defendants. 
and 
Harrison  Kelly, 

InterveTwr. 

No.  2577 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  and  Robert  Hudspeth 
and  P.  G.  Smith. 

In  the  above  entitled  matter,  the  defendants  having 
duly  appeared  and  said  matter  having  been  presented 
by  counsel  for  the  respective  parties,  and  submitted  to 
the  court,  and  the  court  being  fully  advised  in  the  prem- 
ises and  having  heretofore  made  and  filed  its  opinion, 
and  application  being  made  at  this  time  for  an  order  in 
pursuance  of  said  opinion; 

Now,  therefore,  it  is  by  the  court  considered,  ordered, 
adjudged  and  decreed  as  follows: 
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1.  That  in  the  month  of  April,  1915,  the  defendant 
Carey  Thornburg,  acting  under  the  direction  and  control 
of  the  defendant  William  Hanley,  closed  the  Luig  dam 
in  the  west  fork  of  Silvies  river  in  section  thirty-one 
(31),  township  twenty-three  '(23)  south,  range  thirty- 
one  (31)  east,  by  putting  boards  therein  and  by  means 
thereof  obstructing  the  water  of  the  west  fork  of  Silvies 
river  and  backed  the  same  up  the  channel  of  said  river, 
and  by  means  thereof  diverted  in  excess  of  forty  (40) 
cubic  feet  of  water  of  the  said  river,  in  violation  of  the 
terms  of  the  final  decree  in  this  cause. 

2.  That  since  the  entry  of  the  final  decree  in  said 
cause,  the  Young  dam,  situated  in  the  northeast  quarter 
of  section  thirty  (30),  township  twenty-three  (23) 
south,  range  thirty-one  (31)  east,  washed  out,  and 
thereafter  the  defendants  George  W.  Young  and  Will- 
iam Hanley  constructed  a  new  dam  situated  about  one 
thousand  (1,000)  feet  above  the  location  of  the  old  dam, 
which  dam  was  not  authorized  by  the  terms  of  the  said 
decree,  and  during  the  month  of  April,  1915,  the  de- 
fendants Hull  Hotchkiss  and  Carey  Thornburg  con- 
structed a  new  ditch  taking  out  of  the  west  fork  of 
Silvies  river  above  the  said  dam,  and  by  means  of  said 
dam  and  ditch,  and  in  violation  of  the  terms  of  the  said 
decree,  diverted  the  water  of  the  said  river  to  the  lands 
of  the  said  Hotchkiss  and  Thornburg. 

3.  That  in  the  month  of  April,  1915,  the  defendant 
Carey  Thornburg,  in  violation  of  the  terms  of  the  said 
decree,  placed  timbers,  boards,  and  other  materials  in 
the  skeleton  of  the  old  Voegtly  dam,  situated  near  the 
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south  line  of  said  section  thirty,  and  by  means  thereof 
obstructed  and  raised  the  water  in  said  river,  in  violation 
of  the  terms  of  the  said  decree. 

4.  That  since  the  entry  of  the  final  decree  in  said 
cause  the  defendant  Carey  Thornburg,  assisted  by  the 
defendant  P.  G.  Smith,  an  emploj^ee  of  the  said  Carey 
Thornburg,  in  violation  of  the  terms  of  the  said  decree, 
constructed  a  new  wooden  and  rock  dam  in  the  west  fork 
of  Silvies  river  directly  above  the  said  Voegtly  dam,  and 
by  means  thereof  obstructed  and  raised  the  waters  of  the 
said  river. 

5.  That  during  the  months  of  March  and  April, 
1915,  and  at  times  when  it  was  unnecessary  to  drain 
water  from  the  lands  of  the  defendant  William  Hanley, 
the  said  defendant  William  Hanley,  in  violation  of  the 
terms  of  the  said  decree,  permitted  the  head  of  the 
Hanley  drain  ditch  to  be  open  and  by  means  thereof 
diverted  from  the  east  fork  of  Silvies  river  a  large 
amount  of  water  of  the  said  river,  and  also  during  the 
months  of  March  and  April,  1915,  permitted  one  board 
to  remain  in  the  Hanley  dam  in  section  twenty-one  (21 ) , 
and  permitted  and  suffered  a  large  amount  of  brush  and 
debris  to  gather  above  the  said  dam,  which  obstructed 
and  raised  the  waters  of  the  said  river,  and  diverted  the 
same  through  the  Hanley  ditch ;  and  also  in  violation  of 
the  said  decree,  during  the  months  of  March  and  April, 
1915,  diverted  a  large  amount  of  water  from  said  river 
onto  his  lands  described  in  said  decree  by  means  of  cuts 
in  the  banks  of  the  said  river. 
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6.  That  during  the  month  of  April,  1915,  some  per- 
sons permitted  and  suffered  the  headgate  of  the  People's 
ditch,  referred  to  in  said  decree,  and  situated  in  section 
thirty-one  '(31),  township  twenty-three  (23)  south, 
range  thirtj^-one  (31)  east  to  remain  open  and  by  means 
thereof  there  was  diverted  a  large  amount  of  water  from 
said  river,  and  the  same  was  done  in  violation  of  the  terms 
of  the  said  decree,  but  it  is  impossible  from  the  evidence 
to  determine  who  was  responsible  for  the  said  headgate 
being  opened  as  aforesaid. 

7.  That  by  reason  of  the  premises,  the  court  finds 
and  decides  that  the  defendants  William  Hanley,  Hull 
Hotchkiss  and  Carey  Thornburg  are  guilty  of  contempt 
of  this  court  for  the  wilful  violation  of  the  terms  of  the 
final  decree  in  this  cause. 

8.  That  the  defendant  Hull  Hotchkiss  may  purge 
himself  of  the  contempt  by  removing  with  the  defendant 
George  W.  Young  the  said  dam  constructed  near  the 
north  line  of  section  thirty  (30),  township  twenty-three 
(23)  south,  range  thirty -one  (31)  east,  and  by  paying 
one-eighth  (l/^)  of  the  costs  incurred  by  complainant  in 
this  proceeding,  which  said  one-eighth  of  said  costs  is 
hereby  taxed  and  fixed  at  the  sum  of  $55.45. 

9.  That  the  defendant  Carey  Thornburg  may  purge 
himself  of  the  contempt  of  this  court  by  removing  the  old 
Voegtly  dam  and  the  new  dam  constructed  by  him  near 
the  south  line  of  said  section  thirty  (30) ,  and  by  paying 
one-eighth  (l/g)  of  the  costs  incurred  by  complainant  in 
this  proceeding,  which  said  one-eighth  of  said  costs  is 
hereby  taxed  and  fixed  at  the  sum  of  $55.45. 
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10.  That  the  defendant  William  Hanley  may  purge 
himself  of  the  contempt  in  this  matter  by  removing  the 
obstructions  in  the  Hanley  dam  in  section  twenty-one 
(21),  and  keeping  the  said  dam  open  as  required  by  the 
final  decree  in  this  cause,  and  by  closing  the  drain  ditch 
so  as  to  prevent  the  same  from  diverting  water  from 
said  river  or  from  being  used  except  to  drain  surface 
water  from  the  lands  described  in  said  decree,  and  by 
keeping  the  cuts  in  the  banks  of  said  river  on  the  said 
property  closed  and  in  repair,  and  by  paying  the  balance 
of  the  costs  of  complainant  in  this  matter  incurred, 
to-wit:  six-eighths '(6/8)  thereof,  which  said  six-eighths 
of  said  costs  are  hereby  taxed  at  the  sum  of  $332.80,  and 
by  paying  in  addition  thereto  the  sum  of  two  hundred 
and  fifty  ($250)  dollars  for  the  use  of  complainant,  this 
latter  sum,  however,  not  to  be  considered  as  wholly  com- 
pensatory for  plaintiff's  loss. 

11.  That  the  defendant  George  W.  Young  is  re- 
quired to  forthwith  remove  the  dam  constructed  by  him 
near  the  north  line  of  said  section  thirty  (30),  but  he 
may  rebuild  the  old  dam  in  the  northeast  quarter  of  said 
section  thirty,  and  at  or  near  the  place  where  the  same 
was  formerly  constructed  in  such  a  manner  that  the 
water  of  said  river  shall  be  unobstructed  thereby,  except 
at  such  times  as  the  said  defendant  is  permitted  to  use 
the  same  in  accordance  with  the  terms  of  the  said  decree. 

12.  That  the  said  defendant  Carey  Thornburg  be, 
and  he  hereby  is,  ordered  to  forthwith  remove  from  the 
channel  of  the  said  river  the  said  old  Voegtly  dam  and 
the  said  new  dam  constructed  by  him  near  the  south  line 
of  said  section  thirty  (30). 
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13.  That  the  defendant  William  Hanley  be  and  he 
hereby  is  enjoined  from  using  said  Young  dam  situated 
in  the  northeast  quarter  of  section  thirty  (30),  or  the 
said  Luig  dam  in  said  section  thirty-one  (31) . 

14.  And  it  is  further  ordered  that  the  said  defendant 
William  Hanley  be,  and  he  hereby  is,  commanded  to 
forthwith  remove  the  remains  of  the  old  bridge  hereto- 
fore maintained  by  him  over  the  east  fork  of  Silvies  river 
in  section  twenty-seven  ( 27 ) ,  township  twenty-three 
(23)  south,  range  thirty-one  (31)  east. 

Done  in  open  court  this  3d  day  of  August,  1915. 

CHAS.  E.  WOLVERTON, 

District  Judge. 

Filed  August  3,  1915.  G.  H.  Marsh,  Clerk. 


And  aftei*wards,  to-wit,  on  the  20th  day  of  August, 
1915,  there  was  duly  filed  in  said  Court  and  cause  a 
Petition  for  Appeal,  in  words  and  figures  as  follows, 
to-wit : 

PETITION  FOR  APPEAL. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 

a  corporation, 

Complainant, 
vs. 

W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens, 
George  Whiting,  Thomas  Whiting,  Ione 
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Whiting,  John  C.  Foley,  N.  Brown, 
J.  H.  Byerly,  C.  p.  Rutherford,  C.  A. 
SwEEK,  M.  Gushing,  P.  M.  McMenamy, 
John  I.  Newman,  Charles  Nelson, 
W.  H.  Marrs,  Manna  Marrs,  Joseph  T. 
Barnes,  William  Clark,  C.  H.  Voegtly, 
George  W.  Young,  Mrs.  A.  E.  Young, 
P.  G.  Smith,  Green  Hudspeth,  James 
Dalton,  Hull  Hotchkiss,  Casper  Luig, 
Mrs.  F.  E.  McGp:e,  Peter  Clemens,  B.  R. 
Porter,  and  The  Harney  Valley  Dam, 
Ditch  and  Irrigating  Company  ( a  corpo- 
ration), 

Defendants. 
and 

Harrison  Kelly, 

Intervenor. 

PETITION  FOR  ALLOWANCE  OF  APPEAL. 

No.  2577. 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss,  Carey 
Thornburg,  James  Dalton,  Robert  Hudspeth  and  P.  G. 
Smith. 

The  above  named  defendant,  William  Hanley,  con- 
ceiving himself  aggrieved  by  the  order  entered  on  August 
3,  1915,  in  the  above  entitled  matter,  hereby  appeals 
from  said  order  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  he  prays  that  this 
his  appeal  may  be  allowed;  and  that  citation  issue  as 
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provided  by  law ;  and  that  a  transcript  of  the  record  and 
proceedings  and  papers  upon  which  said  order  was  made, 
duly  authenticated,  may  be  sent  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

The  said  defendant  files  herewith  his  assignment  of 
errors  and  prays  that  the  amount  of  a  supersedeas  bond 
be  fixed. 

C.  E.  S.  WOOD, 
LIONEL   R.   WEBSTER 
AND  ERSKINE  WOOD, 

Attorneys  for  Deft  Wm.  Hanley. 

It  is  hereby  ordered  that  the  appeal  be  allowed  as 
praj^ed  for,  and  the  amount  of  the  supersedeas  bond  is 
fixed  at  One  Thousand  Dollars  ($1,000.00). 

CHAS.  E.  WOLVERTON, 

U.  S.  District  Judge. 

Dated  August  19,  1915. 

Due  service  of  the  within  petition  for  allowance  of 
appeal  by  certified  copy,  as  prescribed  by  law,  is  hereby 
admitted  at  Portland,  Oregon,  August  20th,  1915. 

WIRT    MINOR, 

of  Attorneys  for  Complainant. 

Filed  August  20,  1915.  G.  H.  Marsh,  Clerk. 
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And  afterwards,  to-wit,  on  the  20th  day  of  August, 
1915,  there  was  duly  filed  in  said  court,  and  cause,  an 
assignment  of  errors  in  words  and  figures  as  follows, 
to-wit: 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  corporation. 

Complainant, 
vs. 

W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens, 
George  Whiting,  Thomas  Whiting,  Tone 
Whiting,  John  C.  Foley,  N.  Brown, 
J.  H.  Byerly,  C.  p.  Rutherford,  C.  A. 
SwEEK,  M.  Gushing,  P.  M.  McMenamy, 
John  I.  Newsman,  Charles  Nelson, 
W.  H.  Marrs,  Manna  Marrs,  Joseph  T. 
Barnes,  William  Clark,  C.  H.  Voegtly, 
George  W.  Young,  Mrs.  A.  E.  Young, 
P.  S.  Smith,  Green  Hudspeth,  James 
Dalton,  Hull  Hotchkiss,  Casper  Luig, 
Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R. 
Porter,  and  The  Harney  Valley  Dam, 
Ditch  and  Irrigating  Company  (a  corpo- 
ration), 

Defendants. 

and 
Harrison  Kelly, 

Intervenor. 
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ASSIGNMENT    OF    ERRORS. 

No.  2577. 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  and  Robert  Hudspeth 
and  P.  G.  Smith. 

I. 

The  court  erred  in  overruling  the  exception  of  the 
defendant,  William  Hanley,  to  the  affidavit  of  John 
Gilcrest,  the  ground  of  the  exception  being  that  the 
affidavit  did  not  state  that  the  facts  therein  charged 
were  within  the  personal  knowledge  of  the  affiant,  and 
if  they  were  not,  did  not  show  the  sources  of  this  infor- 
mation. 

II. 

The  court  erred  in  finding  that  the  closing  of  the 
dam  in  section  31,  township  23  south  range  31  east,  by 
Carey  Thornburg,  under  the  direction  of  William  Han- 
ley, and  the  consequent  diversion  of  water  from  the  west 
fork  of  Silvies  river,  was  a  violation  of  the  terms  of  the 
final  decree  in  this  cause. 

III. 

The  court  eiTed  in  finding  that  the  defendant,  Will- 
iam Hanley,  had  permitted  the  head  of  the  Hanley 
drain  ditch  to  remain  open  at  any  times  when  it  was 
unnecessary  to  drain  water  from  the  lands  of  the  William 
Hanley  Company. 
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IV. 

The  court  erred  in  finding  that  the  defendant,  Will- 
iam Hanley,  had  permitted  a  board  and  a  large  amount 
of  brush  and  debris  to  remain  and  gather  in  the  Hanley 
dam  in  section  21,  which  raised  and  obstructed  the  water 
in  the  river. 

V. 

The  court  erred  in  finding  that  the  defendant,  Will- 
iam Hanley,  during  March  and  April,  1915,  diverted  a 
large  amount  of  water  from  Silvies  river,  on  to  his  lands 
described  in  the  final  decree,  by  means  of  cuts  in  the 
bank  of  said  river. 

VI. 

The  court  erred  in  finding  and  adjudging  that  the 
defendant,  William  Hanley  had  wilfully  violated  the 
terms  of  the  final  decree  in  this  cause,  and  that  he  was 
therefore  guilty  of  contempt  of  court. 

VII. 

The  court  erred  in  requiring  the  defendant  Hanley, 
in  order  to  purge  himself  of  contempt,  to  do,  among 
other  things,  the  following,  to-wit:  to  keep  closed  and 
in  repair  the  so-called  cuts  in  the  banks  of  said  Silvies 
river,  on  the  lands  of  the  Wililam  Hanley  Company. 

VIII. 

The  court  erred  in  requiring  the  defendant,  George 
W.  Young,  to  remove  the  dam  near  the  north  line  of 
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section  30,  this  dam  being  the  property  of  the  William 
Hanley  Company. 

IX. 

The  court  erred  in  enjoining  the  defendant,  William 
Hanley,  from  using  the  so-called  Young  dam  situated 
in  the  northeast  corner  of  section  30,  and  the  so-called 
Luig  dam  in  section  31. 

X. 

The  court  erred  in  making  and  entering  its  order  of 
August  3,  1915,  adjudging  and  decreeing  the  defend- 
ant, William  Hanley,  in  contempt,  and  erred  in  finding 
that  he  was  guilty  of  any  contempt  whatever,  either 
wilful  or  otherwise. 

C.  E.  S.  WOOD, 
LIONEL   R.   WEBSTER 
AND  ERSKINE  WOOD, 

Attorneys  for  Defendants. 

Due  service  of  the  within  assignment  of  errors  by  cer- 
tified copy,  as  prescribed  by  law,  is  hereby  admitted  at 
Portland,  Oregon,  August  20th,  1915. 

WIRT    MINOR, 

of  Attorneys  for  Complainant. 

Filed  August  20,  1915.  G.  H.  Marsh,  Clerk. 

And  afterwards,  to-wit,  on  the  20th  day  of  August, 
1915,  there  was  duly  filed  in  said  court,  and  cause,  a 
bond  on  appeal,  in  words  and  figures  as  follows,  to-wit : 
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BOND    ON    APPEAL. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  corporation, 
vs. 
W.  D.  Hanley  et  al. 

In  the  matter  of  the  contempt  of  William  Hanley, 
et  al. 

Know  All  Men  by  These  Presents,  That  we,  Na- 
tional Surety  Company,  of  New  York,  are  held  and 
firmly  bound  unto  the  above  named  Pacific  Live  Stock 
Company  in  the  sum  of  ($1000.00)  One  Thousand  Dol- 
lars, to  be  paid  to  the  said  Pacific  Live  Stock  Company, 
its  successors  or  assigns,  to  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  and  each  of  us, 
jointly  and  severally  and  our  and  each  of  our  heirs, 
executors  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  August  20th,  191.5. 

Whereas,  the  above  named  William  Hanley  has  ap- 
pealed to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  reverse  the  order  and  decree  in 
the  above  entitled  cause  by  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  made  and 
entered  August  3,  1915. 

Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  abovefZ  named  William  Hanley  shall 
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prosecute  said  appeal  to  effect,  and  answer  all  costs  and 
damages  if  he  shall  fail  to  make  good  his  plea,  than  this 
obligation  shall  be  void ;  otherwise  to  remain  in  full  force 
and  virtue. 

Signed,  sealed  and  delivered  in  presence  of 

Clarence  D.  Porter. 
L.  A.  West. 

NATIONAL   SURETY  COMPANY, 

By  J.  C.  AiNSWORTH, 

Resident  Vice  President. 

Attest:  Jas.  McI.  Wood, 
Resident  Assistant  Secretary. 

Countersigned : 

Jas.  McI.  Wood  &  Co.,  Agents. 

By  Jas.  McI.  Wood, 

One  of  the  firm. 

Approved:  August  20,  1915. 

CHAS.  E.  WOLVERTON, 

Judge. 

Filed  Aug.  20,  1915.  C.  H.  Marsh,  Clerk. 


And  afterwards,  to-wit,  on  Friday,  the  12th  day  of 
November,  1915,  the  same  being  the  11th  Judicial  day  of 
the  regular  November,  1915,  term  of  said  court;  present: 
the  Honorable  Charles  E.  Wolverton,  United  States 
District  Judge  presiding,  the  following  proceedings 
were  had  in  said  cause,  to-wit: 
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ORDER  DESIGNATING  RECORD 
ON  APPEAL. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon, 

Pacific  Live  Stock  Company, 

Complainant. 
vs. 
W.  D.  Hanley  et  al., 

Defendants. 
and 
Harrison  Kelley, 

Intervenor. 

In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  Robert  HurZspeth  and 
P.  G.  Smith. 

The  appellant,  by  his  attorney  Erskine  Wood,  and 
the  appellee  by  its  attorney,  Mr.  Wirt  Minor,  having 
this  day  appeared  for  the  purpose  of  submitting  their 
differences  as  to  the  general  contents  of  the  record  on 
appeal  in  this  cause. 

It  is  now  ordered  that  the  transcript  on  appeal  which 
shall  be  printed,  shall  comprise  the  following: 

Stipulation  for  the  use  on  this  appeal  of  the  com- 
plaint and  final  decree  in  the  original  cause,  both  of 
which  have  already  been  printed  and  are  on  file  in  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
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cause  numbered  in  that  court  2036 ;  all  of  the  affirmative 
part  of  the  answer  of  defendant  W.  D.  Hanley  to  the 
original  bill  of  complaint,  to-wit:  Commencing  at  line 
22  on  page  162  of  part  1  of  the  judgment  roll,  in  the 
original  cause,  and  extending  to  the  end  of  said  answer ; 
the  affidavit  of  John  Gilcrest  sworn  to  on  the  26th  day 
of  April,  1915;  the  order,  based  on  said  affidavit,  to 
defendant  Hanley  to  show  cause  why  he  should  not  be 
adjudged  in  contempt;  defendant  Hanley 's  motion  and 
affidavit  sworn  to  on  the  first  day  of  May,  1915;  state- 
ment of  the  evidence  as  prepared  by  the  appellant  and 
lodged  with  the  Clerk  of  this  court;  Def.  Exhibits  A 
and  B  filed  May  12, 1915,  the  opinion  of  Judge  Wolver- 
ton  in  this  cause,  and  the  decree  of  August  3d  adjudging 
defendant  Hanley  in  contempt;  defendant  Hanley's 
petition  for  the  allowance  of  appeal;  assignments  of 
error,  citation  on  appeal,  supersedeas  appeal  bond;  the 
various  orders  extending  the  time  to  the  parties  hereto 
for  settling  this  record  on  appeal  and  for  having  said 
record  printed ;  the  order  directing  that  the  testimony  on 
this  appeal  may  be  reproduced  in  the  exact  words  of  the 
witnesses;  and  this  order;  Complainants  Ex.  4,  filed 
December  17,  1910. 

It  is  further  ordered  that  the  opinion  of  Judge  Bean 
in  the  original  contempt  case  against  George  W.  Young, 
and  the  opinion  of  Judge  Bellinger,  filed  Feb.  21,  1905, 
in  the  first  contempt  proceeding  against  W.  D.  Hanley 
be  printed  as  addenda. 

It  is  further  ordered  that  the  whole  of  the  record  in 
this  cause,  or  such  parts  thereof  as  the  parties  may  de- 
sire, shall  be  sent  to  the  Circuit  Court  of  Appeals  for  the 


90  Pacific  Live  Stock  Company 

Ninth  Circuit  to  be  considered  on  this  appeal  and  sup- 
plement the  printed  record  above  ordered. 

Dated  this  12th  day  of  November,  1915. 

CHAS.  E.  WOLVERTON, 

Judge. 

Filed  November  12,  1915.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to- wit,  on  Friday,  the  12th  day  of 
November,  1915,  the  same  being  the  11th  Judicial  day 
of  the  regular  November,  1915,  term  of  said  court;  pres- 
ent: the  Honorable  Charles  E.  Wolverton,  United 
States  District  Judge  presiding,  the  following  proceed- 
ings were  had  in  said  cause,  to-wit: 

ORDER  PERMITTING  TESTIMONY  TO  BE 

REPRODUCED   IN  EXACT  WORDS 

OF  WITNESS. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 

Complainant. 


vs. 
W.  D.  Hanley  et  al., 

and 
Harrison  Kelley, 


Defendants. 


Intervenor. 
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In  the  matter  of  the  contempt  of  William  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  Robert  Huf^speth  and 
P.  G.  Smith. 

At  the  request  of  Erskine  Wood,  of  solicitors  for 
the  appellant,  it  is  hereby  ordered  that  the  testimony 
to  be  included  in  the  transcript  on  this  appeal  shall  be 
reproduced  in  the  exact  words  of  the  witnesses. 

Dated  this  12th  day  of  November,  1915. 

CHAS.  E.  WOLVERTON, 

Judge. 

Filed  November  12,  1915.     G.  H.  Marsh,  Clerk. 


And  afterwards,  to-wit,  on  the  29th  day  of  Novem- 
ber, 1915,  there  was  duly  filed  in  said  court,  the  state- 
ment of  the  evidence,  in  words  and  figures  as  follows, 
to-wit : 

EVIDENCE. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  corporation. 

Complainant, 
vs. 
W.  D.  Hanley,  F.  L.  Mace,  H.  C.  Levens, 
George  Whiting,  Thomas  Whiting,  Ione 
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(Testimony  of  W.  A.  Griffing.) 

Whiting,  John  C.  Foley,  N.  Brown, 
J.  H.  Byerly,  C.  p.  Rutherford,  C.  A. 
SwEEK,  M.  Gushing,  D.  M.  McMenamy, 
John  I.  Newman,  Charees  Nelson, 
W.  H.  Marrs,  Manna  Marrs,  Joseph  T. 
Barnes,  William  Clark,  C.  H.  Voegtly, 
George  N.  Young,  Mrs.  A.  E.  Young, 
P.  G.  Smith,  Green  Hudspeth,  James 
Dalton,  Hull  Hotchkiss,  Casper  Luig, 
Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R. 
Porter,  and  The  Harney  Valley  Dam, 
Ditch  and  Irrigating  Company  (a  corpo- 
ration). 

Defendants. 
and 
Harrison  Kelly, 

Intervenor. 

In  the  matter  of  the  contempt  of  Wilham  Hanley, 
Henry  Luig,  George  W.  Young,  Hull  Hotchkiss, 
Carey  Thornburg,  James  Dalton,  Robert  Hudspeth, 
and  P.  G.  Smith. 

W.  A.  GRIFFING, 

A  civil  engineer  in  the  employ  of  the  Pacific  Live 
Stock  Company.  During  the  months  of  March  and 
April,  1915,  and  up  to  the  present  time  he  has  been 
employed  in  Harney  Valley  in  gathering  information 
in  connection  with  the  adjudication  of  the  water  rights 
on  Silvies  river. 
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(Testimony  of  W.  A.  Griffing.) 

DIRECT    EXAMINATION. 
Questions  by  Mr.  Treadwell. 

Q.  Now,  going  to  the  east  fork  of  the  river,  do  you 
know  the  Hanley  drain  ditch? 

A.     Yes. 

Q.     It  is  marked  on  that  map,  is  it,  the  location  of  it? 

A.     Yes,  it  is  marked  here. 

Q,     In  what  section? 

A.  It  is  taking  out  of  the  river  in  the  northeast 
quarter  of  section  27,  same  township  and  range.  (Town- 
ship 23  south.  Range  31  east,  Willamette  meridian.) 

Q.  Did  you  have  any  occasion  to  examine  that 
ditch,  as  to  whether  or  not  it  was  diverting  water  during 
the  period  you  have  covered  by  your  testimony? 

A.     Yes. 

Q.     Was  it  diverting  the  water  from  the  river? 

A.     Yes,  it  was  diverting  water  from  the  river. 

Q.     How  much  water  was  it  diverting? 

A.     30  second  feet. 

Q.     You  measured  that  water,  did  you? 

A.     I  measured  the  water  personally,  yes,  sir. 

Q.  When  was  it  that  you  saw  it  doing  that,  Mr. 
Griffing? 

A.  The  first  measurement  I  took  was  on  April  3rd. 
I  had  seen  the  water  in  the  ditch  running  over  the  head- 
gate,  though,  previous  to  that,  several  days. 

Q.     Did  you  actually  measure  it  on  April  3rd? 

A.     April  3rd  and  April  8th. 

Q.     Both  times  it  was  taking  this  30  feet  of  water? 
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(Testimony  of  W.  A.  Griffing.) 

A.  Both  times  it  was  taking  about  30  second  feet 
of  water. 

Q.     Was  it  subsequently  closed,  Mr.  Griffing? 

A.     Yes,  it  was  closed  after  that. 

Q.     How  was  it  closed  ? 

A.  Closed  by  putting  additional  flash  boards  in  the 
headgate,  and  stuffing  up  with  straw. 

Q.  That  was  done  after  the  8th  day  of  April  this 
year?  Do  you  know  the  Hanley  upper  ditch  on  21 — 
ditch  and  dam? 

A.     Yes. 

Q.  That  is  situated  in  Section  21  of  the  same  town- 
ship? 

A.  Yes,  in  the  northwest  quarter.  Takes  out  of 
the  river  in  section  21,  same  township  and  range. 

Q.     And  on  the  east  side  of  the  river? 

A.     East  fork  of  the  river. 

Q.  Did  you  examine  that  during  this  period  to  see 
whether  it  was  taking  the  water  of  the  river? 

A.     Yes. 

Q.     What  did  you  find? 

A.     I  found  it  was  taking  water. 

Q.  About  what  amount  of  water  did  it  take,  the 
average  amount? 

A.  The  average  amount  would  be  very  close  to  40 
second  feet. 

Q.  Forty  second  feet?  During  what  period  was 
that,  Mr.  Griffing? 

A.  That  was  from  the  first  of  April  up  until  the 
first  of  May— 3rd  of  May. 
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Q.  Did  you  also  examine  the  Hanley  dam,  imme- 
diately below  that  ditch? 

A.     Yes. 

Q.     What  condition  did  you  find  that  dam  in? 

A.  I  found  it  holding  the  water  up,  about  a  foot 
by  means  of  brush,  which  had  been  lodged  in  front  of  it, 
and  one  board. 

Q.     One  board? 

A.     One  board. 

Q.  There  are  several  openings  in  that  dam,  are 
there,  Mr.  Griffing? 

A.     Yes,  sir,  there  are  four  openings. 

Q.  Across  one  of  these  openings  you  mean  there 
was  a  board? 

A.     Yes. 

Q.     Against  the  others  there  was  brush? 

A.     Brush. 

Q.  What  did  that  brush  look  like  ?  Any  particular 
examination  did  you  make  of  it? 

A.  The  brush,  some  of  it  had  evidently  been  dead 
brush  and  floated  down  the  river,  others  had  the  ap- 
pearance of  being  cut,  either  with  an  axe,  hatchet,  or 
something  of  the  kind. 

COURT:     And  thrown  in  there? 

A.  Evidently;  it  had  that  appearance,  had  been 
cut — cut  diagonally  across  the  limb  of  the  tree,  and  was 
then  in  the  river. 

Q.  How  long  did  the  dam  remain  in  that  condition, 
Mr.  Griffing? 
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A.  About  the  first  part  of  April,  until  the  25th  or 
26th ;   something  of  that  kind,  or  about  that  time. 

COURT:  How  many  openings  did  you  say  were 
in  the  dam? 

A.     Four  openings  in  the  dam. 

COURT:     How  many  contained  boards  in  them? 

A.     One  opening  had  the  boards  in  them. 

COURT:  All  the  other  openings  contained  this 
brush  ? 

A.  Yes,  sir.  Well,  the  one  with  the  board  in  con- 
tained brush  in  front  of  it. 

COURT:  You  think  that  raised  the  water  about 
a  foot? 

A.     Just  about  a  foot,  yes. 

Q.     Did  you  take  observations  ? 

A.  I  took  the  observations.  It  averaged  from  nine- 
tenths  of  a  foot  to  one  foot. 

Q.  That  is  situated  how  close  below  the  head  of 
this  Hanley  upper  ditch  ? 

A.     It  is  just  immediately  below. 

MR.  WEBSTER:  I  didn't  get  the  date.  He  said 
about  the  first  of  April  to  when  ? 

A.     About  the  25th  of  April. 

Q.  Did  you  also  examine  the  river  down  through 
the  Hanley  property,  as  to  any  other  place  where  water 
was  being  diverted? 

A.     Yes.  All  along  the  banks  of  it,  at  both  sides. 

Q.  The  water  was  being  diverted  on  both  sides 
down  through  his  property? 
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A.     Yes,  down  through  his  property. 
Q.     By  what  means  ? 

A.  By  breaks  or  cuts  in  the  bank.  That  is,  they  had 
the  appearance  of  being  cut. 

COURT:   That  was  down  below  this  dam? 

A.  That  was  down  below  this  dam,  yes,  we  were 
speaking  of. 

Q.  State  the  first  and  the  biggest  one  you  have 
referred  to. 

A.  The  first  one  would  be  on  the  right  bank  of  the 
river,  about  1,000  feet  above  the  intake  of  the  Hanley 
drain  ditch  on  the  right  bank  of  the  river. 

Q.     That  would  be  the  west  bank? 

A.     It  would  be  the  west  bank. 

Q.     That  is  in  Section  27? 

A.     That  is  in  Section  27,  yes. 

Q.  How  much  water  was  being  diverted  by  that, 
about? 

A.     As  near  as  I  could  get  it,  about  50  second  feet. 

Q.     Fifty  second  feet? 

A.     Yes. 

Q.  What  other  cut,  specifically,  are  you  able  to 
locate  ? 

A.  Then  below  the  drain  ditch,  900  feet  or  1,000 
feet,  on  the  left  bank,  that  would  be  on  the  east  bank  of 
the  river,  there  was  a  large  break  there,  taking  out  about 
50  second  feet  of  water.  Below  that  again,  in  the  same 
section,  there  was  another  cut  taking  about  5%  or  6 
second  feet  of  water.  And  then  in  Section  35,  there  was 
another  cut,  or  a  ditch,  rather,  taking  out  there,  that  the 
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boards  had  been  in.  It  was  in  very  bad  shape,  and  was 
taking  about  five  second  feet  of  water. 

Q.  Besides  these  specific  ones,  were  there,  or  were 
there  not,  other  small  places  you  didn't  mention? 

A.  There  were  numerous  smaller  ones  that  I 
couldn't  get  measurements  of,  or  an  estimate  of. 

Q.  After  the  water  had  been  diverted  by  the  upper 
Hanley  ditch,  and  by  the  drain  ditch,  and  by  these  vari- 
ous cuts  that  you  have  referred  to,  did  Hanley  have  any 
method  of  taking  the  balance  of  the  water  out  of  the 
river  below  that? 

A.     Yes,  below  that;   yes. 

Q.     By  what  method  did  he  do  that? 

A.     He  had  a  dam  in  Section  3. 

Q.     That  is  Section  3  of  the  adjoining  township? 

A.     Of  the  adjoining  township. 

MR.  WOOD:  Just  a  moment.  We  object  to  that 
as  irrelevant  and  immaterial  to  this  case,  being  on  the 
Fennimore  propertj^  which  has  already,  in  a  former 
contempt  case,  been  held  by  Judge  Bellinger  as  not  in 
the  decree,  and  therefore  it  could  not  be  tried  out  in  a 
contempt  proceeding. 

MR.  TREAD  WELL:  We  haven't  charged  any- 
thing in  regard  to  that,  your  Honor,  but  we  want  to  put 
it  in  evidence,  for  the  purpose  of  showing  that  during 
this  time  Mr.  Hanley  was  not  attempting  to  drain  his 
land,  but  was  irrigating  his  land  and  forcing  the  water 
over  it,  in  answer  to  his  contention  that  he  had  to  drain 
the  water  out,  and  that  was  the  reason  he  was  allowing 
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40  feet  of  water  to  go  down  through  the  drain  ditch.  We 
don't  charge  it  as  a  specific  item  of  contempt.  That  is 
the  only  purpose  we  want  the  evidence  in  for. 

MR.  WOOD:  We  object  to  it,  on  the  ground  their 
affidavit  amounts  to  an  information,  and  nothing  can 
be  heard  or  tried  in  this  case  except  those  things  alleged 
in  the  information,  to  which  our  attention  has  been  in- 
vited. They  cannot  under  pretense  of  illustration,  or 
some  other  purpose,  put  us  upon  trial  on  a  matter  they 
have  not  made  an  issue  themselves. 

COURT:     I  will  hear  the  testimony. 

Q.     Answer  the  question. 

A.  There  is  a  dam  in  Section  3,  in  the  northeast 
quarter  of  Section  3,  which  was  then  diverting  all  the 
balance  of  the  water  that  was  going  on  down  the  river. 

Q.  So  that  below  that,  the  Pacific  Live  Stock 
Company  received  no  water  whatever? 

A.     Not  from  that  fork  of  the  river,  no. 

Q.  Now,  have  you  taken  some  photographs  of  the 
various  things  that  you  have  spoken  of? 

A.     Yes,  sir. 


Q.  I  will  ask  you  if  you  have  a  picture  showing  the 
Hanley  drain  ditch,  as  j^'ou  have  testified. 

A.  Yes.  (Witness  produces  Picture  No.  8.  "Han- 
ley drain  ditch  at  head.") 

Q.  Does  that  water  that  is  there  being  pictured, 
flow  out  of  the  river,  and  through  the  headgate,  and 
down  through  the  drain  ditch? 
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A.     Yes,  that  is  the  water  from  the  river. 

Q.     When  was  that  picture  taken,  Mr.  Griffing? 

A.     That  was  taken  on  the  8th  of  April. 

Q.  Referring  to  the  affidavit  of  Mr.  Hanley,  which 
says  that  no  water  was  taken  through  that  drain  ditch 
after  the  middle  of  March,  I  will  ask  you  when  you 
bought  the  camera  that  took  that  picture  ? 

A.  I  bought  the  camera  during  the  first  part  of 
April — after  the  first  of  April,  I  know. 

Q.  So  you  didn't  own  that  camera  at  all,  didn't  take 
any  pictures  until  after  the  first  day  of  April? 

A.     Until  after  the  first  of  April,  yes. 

COURT :  Is  that  dam  so  constructed  that  that  water 
can  be  shut  off  entirely? 

A.     Yes. 

Q.     It  was  shut  off  entirely? 

A.  It  was  shut  off  between  the  8th  and  the  12th 
some  time. 

MR.  WOOD:   The  8th  and  the  12th  of  what? 

A.     April. 

Q.  Now,  have  you  another  picture  of  that  drain 
ditch? 

A.  Yes,  showing  the  head  on  the  river  side,  the 
entrance  to  the  old  dam.    (Witness  produces  No.  9.) 

COURT:    From  what  direction  was  this  taken? 

A.  That  was  taken  from  the  river  side,  looking 
down  the  drain  ditch. 

Q.  So  the  stop  gate  that  is  really  regulated  is  the 
second  one  away  from  the  river,  is  it? 
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A.     Yes. 

Q.     That  was  the  one  that  was  ultimately  closed? 

A.  That  is  the  one  that  was  ultimately  closed ;  not 
the  first  one. 

Q.  Now,  have  you  got  a  picture  of  the  Hanley  "21" 
dam  that  illustrates  your  testimony  as  to  its  condition? 

A.     Yes,  sir. 

Q.      (Witness  here  produces  Photo  No.  10.) 

COURT:   What  do  you  mean  by  "21"? 

A.  That  is  in  Section  21.  That  is  the  one  where 
the  board  was. 

Q.     Which  side  of  the  river  was  the  board  in? 

A.  On  the  right-hand  bank.  It  is  on  the  left-hand 
side  of  the  picture. 

COURT:     This  is  the  one  that  had  the  four  open- 
ings, and  you  found  brush  in  the  other  three? 
A.     Yes. 

■^  ^  ^  ^  ^ 

Q.  Did  you  also  take  a  picture  of  the  break  in  the 
bank  or  cutting  in  the  bank  that  you  have  referred  to, 
above  the  drain  ditch? 

A.     Yes. 

MR.  TREAD  WELL:  (Witness  here  produces 
No.  15,  illustrating  that  cut.)  Was  that  cut  subsequently 
closed,  Mr.  Griffing,  or  not? 

A.  It  was  closed,  but  all  the  water  was  not  shut  off. 
The  water  was  going  around  between  the  boards. 

Q.  Mr.  Hanley  states  that  he  closed  those  cuts. 
When  was  that  picture  taken? 
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A.     It  was  taken  on  the  20th  of  April. 
Q.     That  was  the  condition  of  the  water  running  out 
at  that  time? 

A.     At  that  time,  yes. 

COURJT:  How  much  water  was  running  out  at 
that  time? 

A.     About  50  second  feet. 

COURT :  Was  there  that  much  water  going  through 
there  at  that  time — 50  second  feet. 

A.  Yes,  sir.  That  is  not  a  measurement.  That  is  as 
close  as  I  could  measure  it  by  that  measure. 

COURT:  That  is  a  good  sized  stream  of  water, 
isn't  it? 

.  Q.     Yes,  you  can  see  by  the  way  it  is  running. 

MR.  WEBSTER:  Which  one  is  this ? 

A.  That,  I  think,  is  about  1,000  feet  above  the  drain 
ditch,  and  on  the  right  bank  of  the  river,  as  you  look 
down  the  river,  on  the  east  bank  of  the  river. 

MR.  WOOD:   That  would  be  the  left  bank? 

A.  No,  the  right  bank,  as  you  go  down.  That  is  on 
the  west  bank  of  the  river,  I  should  have  said. 

MR.  WOOD:  It  is  on  the  right  bank  as  you  do 
down.   That  would  be  the  west  bank  ? 

A.     The  west  bank  of  the  river,  yes. 

Q.  I  want  to  be  sure  we  get  these  right.  The  one 
you  have  referred  to  now  as  a  break  900  feet  below  the 
drain  ditch. 

A.  Below  the  drain  ditch.  I  have  no  picture  of 
that. 
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Q.  Isn't  that  the  one  that  had  the  largest  amount 
of  water  in  it?  I  am  not  sure. 

A.  Yes,  it  had  about  the  same,  as  nearly  as  I  could 
get  it  at  that  time.  The  measurement  of  the  one  below 
the  drain  ditch  was  taken  before  this  one. 

Q.     But  you  have  no  picture  of  that? 

A.     I  have  no  picture  of  that. 

MR.  WEBSTER:  That  was  in  35,  wasn't  it? 
A.    That  is  Section  27,  I  think.    That  would  be  in 
Section  27. 

COURT:   How  much  water  was  going  out  of  that? 
A.     Fifty  second  feet. 

COURT:   As  much  as  the  other  of  which  you  have 
a  picture? 
A.     Yes. 

MR.  WOOD :  I  didn't  understand  which  side  of  the 
river  was  the  break  below  the  drain  ditch  in  27,  the  east 
or  west  side? 

A.  On  the  east  side  of  the  river,  in  Section  27,  below 
the  drain  ditch. 

MR.  WEBSTER:  And  the  other  is  above  the 
drain  ditch? 

A.  On  the  west  side  of  the  river. 

JMR.  WOOD:  All  your  testimony  relates  to  the 
east  fork. 

A.   To  the  east  fork  of  the  Silvies  river,  yes. 

^r  yf:  Tf:  TJc  Tfc 

Q.   You  know  the  old  bridge  that  is  referred  to? 
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A.     Yes. 

Q.     Did  you  take  a  picture  of  that  old  bridge? 

A.     I  took  a  picture  of  that  also,  yes,  sir. 

Witness  here  produces  Photo  No.  18. 

Q.     I  will  ask  j'^ou  when  you  took  that. 

A.     That  picture  was  taken  April  20th. 

Q.  Will  you  describe,  for  the  Court,  the  condition 
of  that  bridge? 

A.  There  are  the  old  stringers  of  a  bridge  still  left 
in  the  river,  some  of  them  below  the  surface  of  the 
water,  holding  up  a  quantity  of  tules  and  portions  of 
boards.   It  acted  as  a  dam,  to  a  certain  extent. 

Q.  Did  you  also  take  a  picture  immediately  above 
that,  showing  the  effect  it  had  on  the  diversion  of  the 
water? 

A.     Yes. 

Q.  Will  you  produce  that.  Photo  No.  19?  (Witness 
does  so.)    Does  that  correctly  show? 

A.  That  shows  one  of  numerous  small  cuts  just 
above  the  bridge.   I  didn't  get  but  one  picture. 

Q.  Have  you  got  another  picture  there.  No.  20,  of 
a  cut  in  the  channel  or  bank,  or  what  is  that? 

A.  Yes,  I  have  another  cut,  on  the  east  bank  of  the 
river,  very  close  to  the  southeast  corner  of  Section  27. 
It  would  be  right  in  here  (referring  to  map.) 

Q.     But  it  is  on  the  east  side? 

A.     It  is  on  the  east  bank  of  the  river. 

Q.  Does  this  show  the  water  in  the  foreground — 
is  the  river,  is  it  not? 
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A.  The  water  in  the  foreground  is  the  river. 

Q.  The  cut  in  the  bank  is  the  one  that  goes  off  to 
the  right-hand  side  of  the  picture  ? 

A.  Off  to  the  right-hand  side  of  the  picture,  yes. 
There  were  some  stakes  and  boards  driven  down  in  there. 
The  water  was  going  through  them  and  around  them. 

Q.  Did  \^ou  testify  specifically  about  the  quantity 
of  water  that  was  going  out? 

A.  About  5%  second  feet  of  water  at  the  time. , 

MR.  WEBSTER:  Where  was  that  you  are  telhng 
about  now?   Is  that  in  27,  or  down  in  35? 

A.   That  is  very  close  to  the  corner  of  27  and  35. 

MR.  WEBSTER:  Right  there  by  the  Orphan 
headgate  ? 

A.     Yes,  just  above  the  Orphan  headgate  a  ways. 

Q.  Did  you  take  a  picture  of  another  break  below 
the  Orphan  headgate? 

A.  There  is  a  ditch  below  the  Orphan  headgate  that 
I  have  a  picture  of  showing  the  water. 

Q.  About  where  was  that  located?  Do  you  know 
where  that  was  taken,  Mr.  Griffing? 

A.  That  is  about  half  a  mile  down  the  river,  on  the 
east  bank,  and  in  Section  35. 

Q.     Section  35? 

A.     Yes. 

Q.     It  takes  water  to  the  east  of  the  river? 

A.     Yes,  in  Section  35. 

Q.     This  is  a  picture  of  it? 

A.     This  is  a  picture  of  it.    There  were  about  5I/2 
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or  6  second  feet  of  water  flowing  through  it  at  that 
time. 

MR.  WEBSTER:   At  what  time? 

A.     That  was  April  20th. 

Q.  Now,  Mr.  Griffing,  there  has  been  referred  to 
here  a  ditch  belonging  to  the  Pacific  Live  Stock  Com- 
pany, known  as  the  Orphan  ditch  and  headgate.  You 
know  the  location  of  that  ? 

A.     Yes,  I  know  the  location  of  that. 

Q.  Would  you  state  to  the  Court  where  it  is  lo- 
cated, substantially? 

A.  The  headgate  takes  out  of  the  river  in  the  north- 
east quarter  of  Section  34— the  northeast  corner  of  the 
quarter. 

Q.  Does  the  company  have  any  dam  in  the  river 
at  all? 

A.     No  dam  in  the  river  whatsoever. 

Q.     There  is  a  headgate? 

A.     Headgate  taken  out. 

Q.     Which  direction  does  the  ditch  run  then? 

A.     Flows  westerly. 

Q.     Due  west  the  first  part  of  it? 

A.  The  first  part  of  it  goes  northwesterly  for  a 
short  distance,  then  due  west  till  it  gets  into  Section  33 ; 
then  it  runs  southwesterly  then. 

Q.     So,  as  I  understand  it — to  get  it  in  the  record- 
it  runs  from  the  river  diagonally  to  near  the  north  line 
of  Section  34 — is  that  correct? 

A.     That  is  correct. 
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Q.     Then  runs  along  the  north  line  of  34  into  33? 
A.     Into  Section  33,  yes. 

COURT :     Who  owns  Section  33? 

MR.  TREAD  WELL:  The  Pacific  Live  Stock 
Company. 

Q.  Then  it  goes  through  Section  33? 

A.     Yes. 

Q.  Is  there  also  a  branch  of  it  running  through 
Section  34? 

A.     There  is  a  branch  running  through  Section  34. 

Q.  Now,  which  side  of  that  ditch,  as  it  goes  along 
the  north  line  of  33  and  34,  is  the  bank  of  the  ditch? 

A.     On  the  south  side  of  the  ditch. 

Q.  That  would  be,  as  it  is  generally  known,  the 
lower  side  of  the  ditch. 

A.     The  lower  side  of  the  ditch,  yes. 

Q.  The  way  the  country  is  formed  there,  Mr. 
Griffing,  is  it  possible  for  any  water  diverted  from  the 
head  of  that  ditch  to  flow  out,  and  over  any  of  the  land 
of  Mr.  Hanley,  in  Section  37? 

A.     No. 

Q.  Nor  there  was  no  water  being  diverted  by  Mr. 
Hanley  onto  his  Section  27.  Did  you  open  that  ditch  to 
show  its  capacity? 

A.     Yes. 

Q.     Did  any  of  that  water  overflow  up  onto  the  hill? 

A.  No,  sir,  it  couldn't  do  it.  This  was  large  enough 
to  contain  all  the  water  that  could  possibly  be  taken 
from  the  Orphan  headgate. 
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Q.  Before  that  time,  and  while  the  water  was  being 
diverted  out  onto  Section  27,  onto  the  Hanley  land,  will 
you  state  what  was  the  relative  amount  of  water  diverted 
by  the  Pacific  Livestock  Company  in  at  the  head  of  that 
ditch,  and  the  amount  that  flowed  in  it  from  Mr.  Han- 
ley's  land,  down  near  the  southwest  corner  of  Section  27? 

A.  There  was  about  17  cubic  feet  per  second,  flow- 
ing through  the  Orphan  headgate,  and  after  the  water 
from  Section  27  came  into  the  ditch,  the  ditch  was 
carrying  90  second  feet  of  water. 

Q.  That  was  picked  up,  then,  from  the  flow  that 
came  over  Section  27,  from  the  various  points  that  j^ou 
have  mentioned? 

A.     Yes. 

Q.  What  is  the  greatest  amount  of  water  that  you 
were  able  to  force  through  the  Orphan  ditch  when  you 
opened  it  wide? 

A.     28  second  feet. 

Q.  Now,  have  you  got  a  picture  of  the  Orphan 
headgate  ? 

A.     Yes. 

Q.  Will  3^ou  produce  it?  (No.  22  is  produced  by 
witness. ) 

A.     That  is  the  intake  from  the  river  side. 

Q.  That  is  a  picture  of  the  intake  from  the  river 
side? 

A.     Yes. 

Q.  Did  you  also  take  a  picture  of  the  Hanley  field, 
or  two  pictures  of  it  during  the  time  the  river  was  over- 
flowing? 
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A.     Yes. 

Q.     One  picture? 

A.     One  picture. 

Q.  At  the  time  the  river  was  coming  out  onto  Sec- 
tion 27  and  coming  down  toward  the  Orphan  ditch? 

A.     Yes. 

Q.  Does  this  correctly  show  Mr.  Hanley's  Section 
27,  and  the  water  on  it? 

A.     It  does — a  very  good  picture  of  it. 

Q.     That  is  all  water,  is  it? 

A.     Yes. 

Q.  About  how  deep  was  the  water  on  Section  27 
during  that  period  ? 

A.  I  should  judge  as  deep  as  I  got  into  it,  about  a 
foot  and  a  half  the  deepest — over  my  boots. 

COURT:     That  is 

A.     Directly  north  of  the  Orphan  ditch. 

COURT:  Does  that  extend  west  into  Section  28? 
I  mean  this  water? 

A.  Well,  some  very  little  of  it,  very  little  of  it  then 
at  that  time. 

Q.     That  was  taken  on  April  20th,  was  it  ? 

A.     It  was  taken  on  April  20th. 

Q.  After  that  did  Mr.  Hanley  shut  up  the  cuts 
that  were  taking  the  water  onto  Section  27? 

A.     Yes,  practically  all  of  them. 

Q.  After  he  had  done  that,  and  the  water  had 
drained  off,  did  you  then  open  the  Orphan  ditch  to  its 
full  capacity? 

A.     I  did. 
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Q.     Did  you  take  a  picture  of  the  Orphan  ditch? 

A.     Yes. 

Q.  This  picture  produced  is  No.  24.  Which  side  of 
the  ditch  was  that  land  on? 

A.     That  would  be  on  the  north  side  of  the  ditch. 

Q.     The  land  that  is  shown  there  north  of  the  ditch? 

A.     North  of  the  ditch  in  Section  27. 

Q.  So  the  land  that  is  here  shown  is  the  Hanley 
land? 

A.     Yes. 

Q.     This  shows  the  water  flowing? 

A.  Except  in  the  immediate  foreground,  as  taken, 
in  the  corner.  That  shows  a  little  corner  that  belongs  to 
the  Pacific  Live  Stock  Company ;  the  balance  is  William 
Hanley's. 

Q.     This  shows  water  in  the  ditch? 

A.     Yes. 

Q.     None  of  that  flowed  onto  the  Hanley  land? 

A.     Not  a  particle  of  it. 

Q.  Did  you  also  take  a  separate  picture  of  Hanley's 
land  while  the  ditch  was  running  full  capacity? 

A.  That  is  the  only  picture  I  took  of  it.  That  shows 
the  land  when  the  ditch  was  running  to  its  capacity." 


"Q.  About  what  would  you  say  was  the  average 
amount  diverted  by  the  Pacific  Live  Stock  Company 
through  the  Orphan  ditch  during  the  months  of  March 
and  April,  that  you  have  testified  to,  on  an  average,  at 
the  head? 
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A.  It  wouldn't  average  at  most  over  17  or  18  sec- 
ond feet. 

Q.  Now,  beside  the  obstructions  that  you  have  men- 
tioned, were  there  any  other  obstructions  in  the  river  on 
the  Hanley  property,  that  you  found  there? 

A.     No.    I  don't  remember  any." 


CROSS  EXAMINATION. 

"Q.  Now,  the  water  which  flows  over  the  bank — 
leaving  for  a  moment,  however,  it  gets  over — in  section 
27  would  naturally,  if  it  was  not  for  the  Orphan  Head- 
gate  ditch,  flow  down  over  Section  34,  wouldn't  it? 

A.     Yes,  most  of  it. 

Q.     And  that  is  on  the  company's  property,  isn't  it? 

A.     Yes. 

Q.  All  of  the  water  that  flows  over  in  Section  27 
gets  onto  the  company's  property,  doesn't  it?  Flows 
over  the  bank? 

A.     Well,  the  majority  of  it,  yes. 

Q.     Well,  what  of  it  don't  get  over  there  ? 

A.     Some  of  it  would  go  onto  Section  28. 

Q.     On  Section  28? 

A.     Yes. 

Q.     Well,  there  would  be  mightly  little  of  it. 

A.     Yes,  very  little  of  it. 

Q.  And  all  of  the  water  that  would  flow  over  the 
west  side  in  27,  would  run  right  into  the  Orphan  Head- 
gate  ditch,  wouldn't  it? 
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A.     Yes. 

Q.  And  would  all  be  carried  off  bj^  that  ditch, 
wouldn't  it,  on  the  company's  property? 

A.  Yes,  if  the  ditch  was  large  enough  to  carry  all 
of  it. 

Q.  Yes,  if  the  ditch  was  large  enough  to  carry  it. 
I  take  it  for  granted,  of  course,  it  would  carry  it.  That 
I  don't  think  it  is  necessary  to  mention.  But  you  were 
putting  water  through  the  Orphan  Headgate  at  a  time 
when  there  was  sufficient  water  overflowing  the  bank 
on  27  to  fill  the  ditch,  weren't  you? 

A.  Not  all  the  time.  The  headgate  was  closed  part 
of  the  time. 

Q.     Well,  part  of  the  time? 

A.     Part  of  the  time,  yes. 

Q.  Grant  that  it  is  true  that  the  water  in  flowing 
in  the  Orphan  Headgate  ditch  from  the  river  would  not 
overflow  Section  27,  yet  the  water  overflowing  Section 
27  would  be  held  back  by  water  which  you  put  into  the 
ditch,  wouldn't  it,  and  would  not  be  taken  off.  In  other 
words,  if  you  hadn't  put  sniy  water  in  your  ditch  from 
the  river  in  the  Orphan  Headgate  ditch,  it  would  have 
carried  off  the  water  on  27,  to  the  extent  of  its  ca- 
pacity ? 

A.     To  the  extent  of  the  ditch's  capacity,  yes. 

Q.  If  there  was  enough  water  coming  from  27, 
from  the  bank  of  the  river,  to  fill  the  Orphan  Headgate 
ditch,  there  would  not  be  any  necessity  for  bringing  any 
in  from  the  river,  would  there  ? 

A.     Not  if  the  ditch  was  carrying  all  it  would  hold. 
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Q.  And  you  say  that  there  were  times  when  the 
ditch  would  not  carry  the  water  that  came  over  27? 

A.     Yes. 

Q.  And  at  the  same  time,  there  was  water  coming 
through  the  Orphan  Headgate,  wasn't  there? 

A.     At  times,  yes. 

Q.  Well,  this  water  that  came  over — I  speak  of 
the  west  side  of  27,  of  course — the  water  that  came  over 
there,  all  of  it  went  right  down  on  the  company — all 
except  a  little  that  might  have  gone  on  28? 

A.  I  didn't  follow  it  all  the  way  down,  but  it 
immediately  went  into  the  Orphan  ditch,  yes. 

Q.  Well,  then,  you  don't  mean  to  say,  or  to  convey 
the  impression  that  water  which  overflowed  the  banks 
on  27  was  lost  to  the  company,  do  you? 

A.  Well,  I  don't  know  whether  all  of  it  was,  or 
not,  because  I  didn't  follow  it  down  to  see  where  all  of 
it  was  going. 

Q.  Well,  it  answered  the  same  purpose,  so  far  as 
the  effect  was  concerned,  as  the  water  that  came  from 
the  Orphan  Headgate  ditch,  didn't  it? 

A.     A  certain  amount  of  it,  yes. 

Q.  All  of  it  that  the  Orphan  Headgate  would 
carry  ? 

A.     Yes." 

"Q.  I  want  to  ask  you  a  little  more  about  the  drain 
ditch  there.    You  say  that  ditch  was  open? 

A.  Water  was  pouring  over  the  stop  gate  in  it, 
yes. 
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Q.  Well,  which  stop  gate?  You  don't  refer  to  the 
one  down  right  close  to  the  river  there,  where  the  bridge 
is — you  don't  refer  to  that  as  the  stop  gate,  do  you  ? 

A.  There  is  no  bridge  across  the  drain  ditch  at  the 
edge  of  the  river. 

Q.     Isn't  there? 

A.     No. 

Q.  Well,  they  have  taken  it  away,  then?  You  know 
there  are  some  boards  there? 

A.     Yes,  there  are  some  old  boards  there. 

Q.     You  don't  mean  that  as  the  stop  gate? 

A.     No,  it  is  below  that. 

Q.  You  mean  below  that  ?  It  is  a  substantial  struc- 
ture, isn't  it? 

A.     Yes,  sir. 

Q.  A  good  substantial  structure  for  a  stop  gate  in 
the  ditch,  isn't  it? 

A.     Yes. 

Q.  Even  if  Hanley  did  build  it,  it  is  all  right,  isn't 
it? 

A.     It  has  the  appearance  of  being  good. 

Q.  You  say  the  water  was  pouring  over  the  boards 
in  it? 

A.     Yes. 

Q.     Were  all  the  boards  in? 

A.     No,  there  were  boards  on  the  bank. 

Q.     What? 

A.  There  were  boards  that  were  out  lying  on  the 
bank. 
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Q.  It  is  constructed  substantially  like  all  the  other 
dams  there — frame  work  with  movable  boards? 

A.     Yes. 

Q.  Thej^  are  all — the  company  and  everybody  else 
builds  on  the  same  general  plan,  don't  they? 

A.     Apparently,  yes. 

Q.  There  were  how  many  boards  out  of  it  at  the 
top? 

A.     I  don't  know. 

Q.     Did  you  go  there  ? 

A.  I  was  right  there.  That  was  laying  on  the 
top  of  the  ground  ? 

Q.  No,  I  don't  care  how  many  were  on  top  of  the 
ground.  How  many  more  would  it  have  taken  to  put 
in  to  complete  the  dam? 

A.  Well,  at  least  two  boards.  That  would  be  four 
boards,  two  on  a  side.    There  are  two  openings. 

Q.  And  it  would  take  two  more  boards  put  in  there 
to  make  it  complete? 

A.     To  make  it  tight,  yes.   At  least  that  many. 

Q.     What  is  the  width  of  those  boards? 

A.     I  believe  they  are  six  inch  boards — two  by  six. 

Q.     So  it  required  12  inches  more? 

A.  Yes,  at  least  that,  because  the  water  would 
back  up. 

Q.     And  the  water  was  pouring  over  there? 

A.     Yes. 

Q.  Was  there  water  down  on  35  at  that  time,  be- 
low the  drain  ditch  and  in  27  ? 

A.     Yes,  some. 
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Q.  Overflowing  the  banks  there,  wasn't  it,  cover- 
ing a  good  deal  of  35  and  part  of  24,  east  of  the  river? 

A.     Yes,  water  was  overflowing  the  banks  there. 

Q.  And  did  you  take  a  photograph  of  that — I  have 
forgotten.    I  guess  you  did. 

A.     Yes,  a  photograph  of  the  headgate. 

Q.     How  long  did  that  remain  in  that  condition? 

A.  Water  pouring  over  the  boards  in  the  drain 
ditch? 

Q.     Yes. 

A.  Well,  the  only  dates  I  have  on  it  was  from  the 
3rd  until  the  8th. 

Q.     The  3rd  till  the  8th  of  April  ? 

A.  Yes.  But  it  was  running  over  there  before,  but 
I  hadn't  taken  the  measurement  before  that. 

Q.     But  after  the  8th  it  was  closed? 

A.  Some  time  between  the  8th  and  the  12th  I  was 
there  again,  and  it  was  closed.    I  was  there  on  the  12th. 

Q.  These  two  additional  boards  had  been  put  in, 
and  that  shut  it  all  off? 

A.     Yes. 

Q.  You  were,  of  course,  in  making  all  these  ob- 
servations, doing  all  of  this  work  for  the  Pacific  Live 
Stock  Company,  for  which  you  were  employed? 

A.     Yes. 

Q.  And  in  their  service,  and  in  their  interest,  you 
went  and  made  these  various  observations  and  measure- 
ments, and  then  took  the  photographs  and  all  having 
been  done  for  that  purpose? 

A.     Yes. 
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COURT:  Would  water  going  down  the  drain 
ditch  benefit  Mr.  Hanley? 

A.     Why,  I  think  so,  greatly,  yes. 

COURT:    In  what  way? 

A.  Getting  the  water  spread  out  over  those  sec- 
tions of  the  country  it  irrigated. 

COURT:  Does  the  water  spread  out  as  it  comes 
out  the  drain  ditch,  or  does  it  pass  off? 

A.     It  will  spread  out  over  the  land. 

Q.  Do  you  mean  to  say  the  water  from  this  drain 
ditch,  after  it  gets  into  the  drain  ditch,  spreads  out  over 
Mr.  Hanley 's  land? 

A.     It  was  apparently  doing  so  at  that  time. 

Q.  Where  was  the  water  running  out  from  the 
drain  ditch  below  the  headgate  at  the  time  you  speak 
about  ? 

A.  I  didn't  follow  it  down.  There  was  too  much 
water  there. 

Q.  Do  you  know,  as  a  matter  of  fact,  that  there 
was  a  solitary  inch  of  water  going  out  of  that  drain 
ditch  over  Hanley's  properties  at  that  time? 

A.     No,  I  do  not. 

Q.  Well,  if  you  made  any  observations  of  that 
drain  ditch  down  there,  don't  you  know  as  a  fact  that 
there  was  no  water  going  out  of  that  drain  ditch  over 
Mr.  Hanley's  property? 

A.     No,  I  don't  know  that  either. 

Q.  Well,  you  didn't  make  much  of  an  observation 
of  it,  then,  did  vou? 
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A.     Not  at  the  lower  end,  no. 

Q.  Well,  you  don't  mean  to  tell  me  that  the  water 
flowing  over  that  headgate  that  would  go  through  there 
by  reason  of  the  absence  of  these  two  six-inch  boards, 
would  anywhere  near  fill  the  drain  ditch,  would  it? 

A.     I  don't  know  the  capacity  of  the  drain  ditch. 

Q.     Did  you  look  at  it  and  see? 

A.  It  had  the  drain  ditch  filled,  yes.  Immediately 
below  the  headgate,  the  drain  ditch  was  full. 

Q.     But  it  was  not  running  over? 

COURT:     The  Bank? 

MR.  WEBSTER:     Yes. 

Q.     How  far  down  did  you  examine? 

A.     Not  over  a  quarter  of  a  mile. 

Q.     Did  you  ever  follow  that  drain  ditch  on  down? 

A.  No,  there  was  water  in  there  at  that  time,  and 
I  could  not  follow  it  down. 

Q.  Do  you  know  whose  property  the  drain  ditch 
goes  onto,  after  it  leaves  Mr.  Hanley's  property? 

A.     No,  I  do  not;  not  all  of  them. 

Q.  Well,  do  you  know  anybody's  that  it  goes  on? 
Whose  does  it  go  on  immediately  after  it  leaves  Mr. 
Hanley's? 

A.     I  don't  know. 

Q.  You  don't  know  that  it  goes  directly  from  Han- 
ley's ])roperty  onto  the  property  of  the  Pacific  Live 
Stock  Company,  then? 

A.     No,  I  do  not. 

Q.     And   delivers   every  drop  of  water  that  runs 
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into  it  onto  the  Pacific  Live  Stock  Company's  prop- 
erties.   You  don't  know  that? 

A.     No. 

Q.  And  never  does  deliver  a  drop  of  water  out  of 
that  ditch  onto  Hanley's  properties?  You  don't  know 
that  either,  do  you? 

A.     I  do  not,  no. 

Q.     Ever  since  that  it  has  been  closed  up  ? 

A.     So  far  as  I  know,  yes. 

Q.  Well,  you  have  been  along  there  a  good  deal, 
haven't  you  ? 

A.     Every  few  days,  yes. 

MR.  TREAD  WELL :  He  Doesn't  know  what  has 
been  done  since  he  left  there. 

MR.  WEBSTER:  Of  course.  I  naturally  am  try- 
ing to  apply  a  little  common  sense  to  this. 

Q.  Now,  you  say,  referring  again  for  a  minute  to 
the  Orphan  headgate,  that  there  is  no  dam  in  the  river 
there  at  all? 

A.     Immediately  below  it? 

Q.     Yes. 

A.     No,  not  that  I  know  of. 

Q.  What  is  the  width  of  that  headgate — the  width 
of  that  in  the  clear,  inside? 

A.     7.6  feet. 

Q.  And  it  is  cut  right  into  the  bank  of  the  river, 
isn't  it? 

A.  The  headgate  is  right  in  the  bank  of  the  river, 
yes. 
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Q.  And  the  lower  part  of  the  headgate  is  on  a  level 
with  the  bottom  of  the  river  at  that  point? 

A.     No. 

Q.     Almost,  isn't  it? 

A.     No,  I  think  not. 

Q.     What  is  the  difference? 

A.  I  couldn't  say.  I  have  not  measured  it.  I  can 
say  it  is  at  least  2l/^  feet  above  the  bottom  of  the  river. 

Q.  You  say  that  the  bottom  of  that  headgate — the 
bottom  of  the  Orphan  headgate  ditch  is  at  least  2^/2 
feet  above  the  bottom  of  the  river  at  that  point,  do  you  ? 

A.  I  have  not  made  any  specific  examination  of 
that,  but  that  is  my  recollection  of  it,  from  taking  sound- 
ings there. 

Q.  Well,  you  said  that  it  was  as  your  best  recol- 
lection? 

A.     As  my  best  recollection,  yes. 

Q.     From  all  the  observations  you  have  made? 

A.     Yes,  from  any  observation  I  made  there. 

Q.     At  least  21/2  feet? 

A.     I  think  so. 

Q.  Along  there,  the  bank  of  the  river  is  higher 
than  the  country  adjacent  to  it,  isn't  it? 

A.     Yes. 

Q.     It  is  built  up  a  little  bank  on  each  side  ? 

A.     Yes. 

Q.  So  that  when  there  is  any  depression  in  the  bank, 
or  stock  going  over  it  that  knocks  it  down,  why,  the 
water  will  run  out  when  the  river  gets  up — run  out  at 
these  places? 
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A.     Yes. 

Q.     That  is  a  fact,  isn't  it? 

A.     That  is  a  fact. 

Q.  Do  you  know  what  the  fall  of  the  river  is  along 
about  where  this  Orphan  headgate  is? 

A.     No. 

Q.  You  observed  it  there — observed  it  carefully,  I 
suppose,  have  you,  to  some  extent  ? 

A.     Yes. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  there 
is  practically  no  fall  there  ? 

A.  I  don't  know,  because  I  haven't — how  do  I 
know? 

Q.  Well,  looking  at  it,  can't  you  tell  that  there  is 
practically  no  fall  from  the  north  line  of  34  down  past 
the  Orphan  headgate,  for  quite  a  distance  ? 

A.     Well,  the  stream  is  sluggish. 

Q.  What  do  you  say  the  average  of  the  flow  through 
the  Orphan  headgate  is? 

A.     That  is  this  season  ? 

MR.  TREADWELL:    Yes. 

A.  From  the  measurements  I  have  taken,  the  aver- 
age has  been  between  16  and  17  second  feet. 

COURT:     What  is  the  capacity? 
A.     The  capacity,  as  far  as  I  have  measured,  about 
27  or  28  second  feet. 

MR.  TREADWELL:    In  the  ditch,  you  mean? 

A.     Yes,  in  the  ditch,  the  Orphan  ditch. 

Q.     That  is  not  the  capacity  of  the  ditch,  however? 
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A.     No,  that  is  not  the  capacity  of  the  ditch. 

Q.     But  it  is  all  the  water  that  has  been  taken  out 
of  the  river  into  the  ditch? 

A.     Yes. 

Q.     The  highest  flow  you  have  had  is  28  second  feet? 

A.     Yes. 

Q.     You  have  a  measuring  gate  in  the  headqate  ? 

A.     Yes. 

Q.     How  deep  does  the  water  have  to  be  there,  in 
order  to  make  28  second  feet  ? 

A.     The  depth  that  that  gate  would  register  would 
depend  upon  the  water  that  is  coming  across  Section  27. 

A.     No,  I  speak  of  the  water  that  is  coming  from 
the  river. 

A.     Into  the  headgate? 

Q.     Yes. 

A.     The  gauge  would  register  eight-tenths  with  27 
second  feet  of  water. 

Q.     Eight-tenths  of  a  foot? 

A.  Providing  there  was  no  back  water  from  Sec-] 
tion  27.  When  the  water  is  backed  up  into  the  ditch 
from  Section  27,  it  will  register  about  two  feet. 

Q.     Depending  upon  how  far  it  is  backed  up  ? 

A.     Yes,  depending  on  how  far  the  water  is  held  up 
on  Section  27. 

Q.     Does  it  make    that   much    difference  with  thej 
flow  of  the  water  through  the  headgate? 

A.     Difference  in  what  way? 

Q.     Makes  so  much  difference    in   the   (]uantity  of 
water  going  through  on  these  measurements  ? 
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A.  There  would  be  the  same  amount  of  water,  but 
the  gauge  would  register  differently. 

Q.  You  don't  understand  me,  I  guess.  In  order  for 
28  second  feet  of  water  to  go  through  the  Orphan  head- 
gate,  what  must  be  the  depth  of  the  water  as  it  flows 
through  the  headgate? 

A.  About  eight-tenths — six  to  eight-tenths  of  a 
foot. 

Q.     About  eight-tenths  of  a  foot? 

A.     Yes. 

Q.     Will  give  28  second  feet? 

A.     Yes. 

Q.  Provided,  I  gather  from  what  you  say,  pro- 
vided the  ditch  is  free  for  the  flow  of  that  water? 

A.     That  is  right. 

Q.  But  when  the  water  comes  over  in  Section  27, 
and  flows  down  into  the  Orphan  headgate  ditch,  that 
creates  a  back  current  which  requires  a  depth  of  how 
much,  you  say? 

A.     Two  feet. 

Q.  Two  feet ;  in  order  to  make  28  second  feet  com- 
ing through  the  ditch? 

A.     Yes. 

A.  That  ditch  is  pretty  near  level  along  there,  too, 
isn't  it  ?  Y&YY  slight  fall ;  do  you  know  what  the  fall  is  ? 

A.     No,  I  do  not. 

Q.     You  didn't  take  any  of  those  levels  there  at  all? 

A.     No. 

Q.  And  none  of  the  men  under  j^our  employment 
have  taken  any? 
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A.  Not  this  year,  no;  not  that  I  know  of.  No,  in 
fact  I  know  they  have  not. 

Q.  The  men  that  would  make  those  measurements 
are  under  your  employment? 

A.     Yes. 

COURT:  Does  that  same  condition  prevail  at  the 
headgate  of  the  drain  ditch,  as  to  the  territory  being 
level,  and  the  water  flowing  very  sluggishly? 

A.  No,  because  conditions  there  are  different  than 
they  are  at  the  Orphan  ditch.  The  water  is  pouring  over 
the  boards  in  the  drain  ditch,  while  at  the  Orphan  ditch 
it  is  not. 

COURT:     I  say,  is  the  territory  level,  generally? 

A.  I  think  it  is  practically  the  same  through  there, 
yes. 

Q.  I  want  to  ask  you  about  this  brush,  up  at  21 
dam.  You  say  there  was  one  board  in  the  dam  across  one 
of  those  openings? 

A.     Yes. 

Q.     Was  that  board  nailed  in  there,  do  you  know  ? 

A.     Not  that  I  know  of. 

Q.     It  was  at  the  bottom? 

A.     At  the  bottom,  yes. 

Q.     How  wide  is  that,  do  you  know? 

A.  I  don't  know  what  the  width  of  it  is.  I  should] 
judge  about  six-inch  board — two  by  six.  I  think  that] 
is  what  those  flash  boards  are. 

Q.  Now,  what  is  the  width  of  the  opening?  Therel 
are  how  many  do  you  say — four? 
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A.     There  are  four  openings. 

Q.  What  is  the  width  of  the  openings,  do  you 
know  ? 

A.     I  don't  know. 

Q.     You  didn't  measure  them? 

A.     I  did  not. 

Q.     Give  us  your  estimate. 

A.  Between  three  and  a  half  and  four  feet.  That  is, 
roughly. 

Q.  This  board  was  the  width  of  one  of  those 
openings  ? 

A.     Yes,  just  the  width  of  one  of  the  openings. 

Q.     What  about  the  brush  that  you  say  was  there? 

A.     In  what  respect  ? 

Q.  Well,  tell  us  about  it.  You  answered  yes  and  no 
to  questions  Mr.  Treadwell  asked  you,  but  tell  us  about 
it  now,  what  it  was. 

A.  There  was  quite  a  quantitj^  of  brush  holding 
that  water. 

Q.  What  do  you  mean  by  quite  a  quantity  ?  Give  us 
a  little  better  idea  than  that. 

A.  I  didn't  count  how  many  pieces,  but  there  was 
enough  of  brush  lodged  against  the  dam  to  raise  the 
water  one  foot;  that  is,  the  water  was  one  foot  higher 
above  the  dam,  than  it  was  immediately  below,  in  a  dif- 
ference of  three  feet. 

Q.  Well,  the  general  structure  of  that  dam  raises 
the  water,  don't  it? 

A.  No.  I  have  seen  the  water  when  it  was  running 
through  there  lately,  when  there  were  no  obstructions, 
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that  there  was  no  apparent  raising  in  the  water  above  and 
below. 

Q.  Did  you  measure  the  water  above?  Where- 
abouts below  did  you  measure  it  below  where  it  comes  off 
the  boards? 

A.     No,  while  they  were  still  in  the  headgate. 

Q.     Measured  the  water  in  the  headgate? 

A.     Yes. 

Q.  What  was  the  difference  in  measurement  be- 
tween that  and  above,  do  you  say? 

A.  One  foot  when  the  brush  was  in — nine-tenths  of 
a  foot  to  one  foot. 

Q.     From  nine-tenths  of  a  foot  to  one  foot? 

A.     Yes. 

Q.     How  many  times  did  you  see  the  brush  in  there? 

A.     Oh,  seven  or  eight  times,  if  not  more. 

Q.     When  did  you  first  see  it? 

A.     In  the  first  part  of  April. 

Q.     Early  in  April? 

A.     Yes. 

Q.  Was  it  all  there  then,  just  the  same  as  it  was  at 
the  last  time,  or  did  it  accumulate? 

A.  Well,  it  was  about  the  same  then  as  it  was  up  to 
the  time  it  was  taken  out. 

Q.     When  did  you  see  it  the  last  time  ? 

A.  After  the  middle  of  April.  The  exact  date,  I 
could  not  say  off-hand. 

Q.  Well,  you  didn't  take  any  memorandum  ?  When 
did  you  take  this  photograph? 

A.     I  think  that  photograph  was  taken  April  Sth* 
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wasn't  it?  I  wouldn't  say  for  sure  without  looking  at  it. 
Q.     Was  it  after  I  came  out  there? 
A.     I  took  the  photograph? 
Q.     No,  that  you  saw  it  for  the  last  time  ? 
A.     It  was  after  you  came  out  there. 

MR.  TREAD  WELL:  April  8th  this  one  was 
taken. 

A.     Yes,  April  8th.   That  is  as  I  remember  it. 

Q.  Did  you  see  it  after  I  was  down  there?  Do  you 
remember  that  day  I  was  down  there?  You  were  there, 
weren't  you,  down  below  on  the  ditch? 

A.     No,  sir. 

Q.     Some  of  your  men  were? 

A.     Yes. 

Q.     You  know  when  I  was  down  there? 

A.     Yes. 

Q.     Was  it  after  that? 

A.     That  was  on  April  20th. 

Q.     Was  it? 

A.     No,  it  was  just  before  that. 

Q.     You  got  the  date? 

A.     Yes. 

Q.     Was  it  after  that  you  saw  it  the  last  time? 

A.     No,  it  was  before  that. 

Q.     How  long  before? 

A.     A  day  or  so,  I  think. 

Q.  When  did  you  go  there  and  find  that  it  was  out? 
Now,  I  was  there  on  the  20th,  you  say?  That  is  your 
memorandum  your  men  made.   And  how  soon  after  the 
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20th  was  it  that  you  saw  it  taken  out,  or  rather,  not  saw 
it  taken  out,  but  that  you  saw  that  it  was  out? 

A.     It  was  around  the  24th. 

Q.  Anyhow,  the  next  time  you  went  there  it  was 
out? 

A.  Yes,  the  next  time  I  went  there.  I  think  it  was 
the  next  time. 

Q.  What  do  j'^ou  say  about  there  being  old  broken, 
dead  brush,  some  of  it  ? 

A.     Some  of  it. 

Q.     What  was  the  other? 

A.  Willows  that  apparently  had  the  appearance  of 
being  cut ;  that  is,  showed  the  effects. 

Q.  How  many  of  those  willows  were  there  that  ap- 
peared to  have  been  cut? 

A.     There  were  three  good-sized  limbs  in  there. 

Q.  They  all  seemed  to  have  drifted  down  there,  did 
they? 

A.     I  don't  know  how  thej^  got  there. 

Q.  No,  of  course  you  don't  know  how  they  got 
there.  I  appreciate  that.  But  did  they  have  the  appear- 
ance as  though  they  had  been  deliberately  laid  in  there 
as  a  dam,  or  as  if  it  had  merely  drifted  down  the  stream? 

A.  Well,  they  were  not  laid  in  there  symet- 
rically,  no. 

Q.  Did  you  see  any  above  there,  or  around  there, 
where  any  willows  had  been  cut? 

A.     I  didn't  look. 

Q.     You  didn't  look  for  that? 

A.     No. 
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Q.  You  say  apparently  had  been  cut.  Is  that  the 
way  you  put  it  ? 

A.  Thej^  had  the  marks  of  a  hatchet  on  them, 
where  you  would  strike  a  limb  diagonally,  and  cut  it  the 
way  they  are  generally  cut. 

Q.  But  you  didn't  see  any  place  where  they  had 
been  cut? 

A.     I  didn't  see  anybody  cut  them. 

Q.  No,  nor  you  didn't  see  any  place  from  which 
they  had  been  taken? 

A.     No. 

Q.     Did  it  seem  to  be  old,  or  was  it  new  green  ones  ? 

A.     New. 

Q.  New  cut.  Did  you  see  the  cut  willows  in  there 
the  first  time  when  you  saw  the  dead  brush,  or  did  they 
come  there  afterwards? 

A.  Well,  I  couldn't  say  whether  they  were  there 
the  first  time,  or  not. 

Q.  Now,  that  would  raise  the  water,  you  say,  about 
a  foot — from  eight-tenths  to  a  foot? 

A.     From  nine-tenths  to  about  a  foot,  yes. 

Q.  Was  Mr.  Hanlej^  making  any  use  of  that  water 
at  all? 

A.     Yes. 

Q.     What  use? 

A.     Going  into  his  21  ditch. 

Q.     Well,  from  there  where? 

A.  Well  a  portion  of  it  was  being  used  on  22. 
Where  the  rest  of  it  was  being  used,  I  don't  know. 
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Q.  Was  there  a  ditch  on  the  west  side  that  you 
noticed  ? 

A.     The  west  side  of  the  river? 

Q.     Yes. 

A.     Yes. 

Q.     Was  there  any  water  going  into  that? 

A.     No. 

Q.  Isn't  it  a  fact  that  that  ditch  on  the  west  side 
of  the  river  was  stopped  up  by  a  dam  ? 

A.     Yes. 

Q.  Isn't  it  also  a  fact  that  if  that  dam  had  been 
taken  out,  and  the  level  of  the  river  reduced,  this  eight- 
tenths  of  an  foot,  or  one  foot,  or  whatever  it  is,  that  the 
water  would  have  run  into  that  ditch  on  that  side,  and 
he  could  have  taken  out  a  whole  lot  of  water  there?  Isn't 
that  a  fact  ? 

A.  I  didn't  make  any  observations  of  that,  but  I 
believe  it  would  have  run  into  the  ditch. 

Q.  So  that  if  he  had  taken  that  out  and  taken  all 
the  brush  out,  and  everything  of  that  sort,  there  would 
have  been  more  water  going  down  through  there  than 
there  was  the  waj^  it  was? 

A.     Down  through  where? 

Q.  Down  through  the  west  side  and  the  east  side, 
too ;  or  rather,  the  west  side. 

A.  Why,  apparently,  yes.  There  would  be  more 
water  flowing  on  down  the  river." 


"Q.     Mr.  Griffing,  have  you  stated  in  your  direct 
examination  all  the  cases  of  diversion  of  water  from  both 
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the  east  and  the  west  forks  of  the  river  that  you  observed  ? 

A.     I  believe  so,  yes. 

Q.  When  did  you  first  commence  making  your 
observations  ? 

A.     About  the  middle  of  March. 

Q.     The  middle  of  March? 

A.     Yes. 

Q.     That  was  the  first  time  you  went  out  there  ? 

A.     That  was  the  first  time. 

Q.     You  are  not  a  resident  of  Harney  County? 

A.     No. 

Q.     Where  are  you  from? 

A.     San  Francisco. 

Q.  They  spoke  of  —  somebody  did  —  your  having 
men  working  for  you.   Did  you  have  any  subordinates? 

A.     Yes. 

Q.     What  were  their  duties? 

A.  Measuring  water  and  running  different  lines, 
surveying. 

Q.     Surveying  what? 

A.  Different  fields  and  lands  owned  by  the  Pacific 
Live  Stock  Company. 

Q.  You  were  not  engaged  entirely,  then,  in  making 
just  these  observations  on  Hanley's  land? 

A.     No." 

jfe.  ^  ^  ^  ^ 

"Q.  Now,  you  said  in  reference  to  this  Luig  dam  in 
31,  that  all  of  the  west  fork  was  going  out  except  about 
four  second  feet,  if  I  remember  rightly? 
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A.     Yes. 

Q.  And  it  was  going  all  over  Section  6.  I  don't 
know  whether  you  meant  that  to  be  just  the  loose,  gen- 
eral language,  or  whether  you  meant  it  to  be  exact,  that 
all  of  Section  6  was  irrigated  by  that  water. 

A.  No  not  all  of  Section  6,  would  have  been  irri- 
gated by  it,  possibly.  I  didn't  follow  all  the  water  down 
to  see  exactly  where  all  the  water  was  going. 

Q.  Do  you  know  whether  Section  31  was  also  being 
irrigated  from  it? 

A.     A  portion  of  it,  yes. 

Q.     How  much? 

A.     Well,  I  couldn't  say  how  many  acres. 

Q.  Well,  I  meant  approximately,  by  the  subdivis- 
ions of  the  section,  or  did  you  investigate  that? 

A.  Yes,  there  was  a  portion  of  the  south  half  of 
Section  31. 

Q.  I  will  ask  you  this:  Did  you  more  particularly 
confine  j^^our  accurate  observations  to  the  amount  of 
water  being  diverted  than  to  seeing  where  it  went? 

A.     Yes,  more  particularly. 

Q.  Now,  in  relation  to  this  new  bridge,  the  stringers 
of  which  you  say  obstructed  the  flow  of  the  river,  what 
section  was  that  in? 

A.     Section  27. 

Q.     And  how  far  above  the  old  bridge? 

A.  Not  very  far.  I  didn't  make  any  measurement 
there,  but  it  was  a  little  ways  above  the  old  bridge. 

Q.  About  what  is  the  width  of  the  river  there? 
Where  the  bridge  is? 
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A.  I  should  judge  about  14  to  16  feet — 14  feet 
to  16. 

Q.  And,  as  usual,  the  banks  of  the  river  are  a  little 
higher  than  the  surrounding  country,  aren't  they? 

A.     Yes. 

Q.     The  country  is  pretty  level? 

A.     Apparently. 

Q.  How  much  of  the  stringers  were  in  the  flow  of 
the  river? 

A.     All  of  them,  all  the  stringers. 

Q.     Was  the  bridge  itself  covered? 

A.     No,  some  of  the  boards  were  floating. 

Q.  But  it  was  passable  as  a  bridge?  The  bridge 
itself  as  a  bridge  was  not  submerged? 

A.     No. 

Q.     What  time  of  this  year  was  that? 

A.  It  was,  I  think,  about  the  8th — between  the  1st 
and  8th  of  April. 

COURT:  Were  those  stringers  in  the  new  bridge 
set  in  lower  than  the  stringers  in  the  old  bridge?  That  is, 
doM-n  into  the  stream? 

A.     They  were  submerged  more,  yes. 

COURT:   Well,  I  mean,  taking  a  level? 

A.     Well,  I  don't  know.   I  didn't  take  a  level  on  it. 

COURT:   You  didn't  take  a  level? 
A.     No,  but  they  were  under  the  water,  while  the 
stringers  in  the  old  bridge  were  not  entirely  submerged. 

COURT:   Were  they  partially  submerged? 
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A.  Partially  submerged,  the  stringers  in  the  old 
bridge. 

Q.  How  much  water  was  the  new  bridge  throwing 
out  over  the  bank  of  the  river? 

A.  Well,  it  would  have  been  impossible  to  take  a 
measurement  of  it  exactly.  It  was  running  out.  It  was 
running  out  in  numerous  small  cuts  or  breaks. 

Q.     Just  give  your  guess. 

A.     I  couldn't  make  a  guess. 

Q.  Did  you  observe  where  that  water  was  going 
after  it  got  out  of  the  channel? 

A.     Yes. 

Q.     Where  was  it  going? 

A.  It  was  going  across  Section  27,  and  from  thence 
into  the  Orphan  ditch. 

Q.     So  finally,  it  got  onto  the  company's  property. 

A.     It  went  into  the  Orphan  ditch,  yes. 

Q,  Well,  I  don't  know  whether  the  court  is  familiar 
with  the  Orphan  ditch.  Do  you  mean  it  finally  got  onto 
the  company's  property? 

A.     I  didn't  follow  it  down  after  it  left  Section  3. 

Q.  Everything  that  gets  into  the  Orphan  ditch 
really  gets  on  the  company's  property?  That  is  what  it 
is  for,  isn't  it? 

A.     Yes,  it  is  what  the  ditch  is  for." 


"When  did  you  first  go  to  the  Hanley  ranch?   That 
is  the  ranch  of  the  William  Hanley  Company? 
A.     Along  the  latter  part  of  March. 
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Q.  And  you  went  there  and  asked  leave  to  go  on 
the  property  and  make  observations  and  measurements, 
didn't  you? 

A.     Yes. 

Q.  What  did  you  say  was  your  purpose  in  making 
these  observations  and  measurements  ? 

A.     Determining  the  duty  of  the  flood  water. 

Q.  To  see  how  much  water  it  required  to  water  a 
particular  area? 

A.     Yes. 

Q.     Wasn't  that  the  statement  you  made? 

A.     Yes,  that  was  it. 

Q.  You  didn't  make  any  statement  about  these 
particular  points  of  observation? 

A.     No. 

Q.     Nor  about  your  purpose  to  collect  testimony? 

A.     No,  I  did  not. 

Q.     But  that  was  your  intent? 

A.     Not  at  that  time,  it  was  not,  no. 

Q.     When  did  it  become  your  intent? 

A.     Some  time  the  first  part  of  April. 

Q.     And  under  instructions? 

A.     Yes. 

Q.     Under  instructions  from  whom? 

A.     Mr.  Treadwell— Mr.  Gilchrist. 

Q.     Given  orally  or  in  writing? 

A.     Orally. 

Q.  Well,  after  you  got  those  instructions,  you 
naturally  went  on  the  Hanley  property,  to  make  these 
very  observations,  didn't  you? 
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A.     Yes,  at  times. 

Q.     You  were  always  welcome  there,  weren't  you? 

A.     Yes,  as  far  as  I  know. 

Q.  Now,  did  you  at  any  time,  say  anything  to  Han- 
ley  or  his  superintendent,  or  anybody,  about  these  dif- 
ficulties and  objections  to  the  flow  of  the  river,  as  you 
found  them? 

A.  I  told  Mr.  Hanley  that  I  could  not  get  accurate 
measurements  so  as  to  determine  the  amount  of  water 
necessary  to  irrigate  a  certain  portion  of  land,  owing  to 
the  fact  that  the  water  was  running  out  of  numerous 
cuts ;  that  I  could  not  get  measurements  of. 

Q.     Yes.   What  did  he  say? 

A.  I  believe  he  said  it  would  be  rather  hand  to  get 
accurate  measurements. 

Q.  Well,  what  I  am  trying  to  get  into  the  record, 
is  whether  you,  as  representing  this  company  for  whom 
you  are  working,  went  to  Mr.  Hanley  and  said:  "Here 
are  diversions  of  water,  and  here  is  wastage  of  water, 
and  it  ought  to  be  stopped"? 

A.     No,  I  did  not. 

Q.  And  naturally  you  got  no  refusal  from  him? 
Now,  about  these  cuts.  You  have  called  them  cuts. 
What  is  your  reason  for  believing  that  they  are  arti- 
ficially made,  or  purposely  made? 

A.  I  believe  I  said  they  were  either  cuts  or  breaks, 
but  there  was  evidence  of  shovel  work  in  pretty  nearly 
all  of  them. 

Q.  And  you  spoke  about  a  lot  of  little  ones.  Did 
they  all  have  shovel  work? 
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A.     Not  that  you  could  notice. 

Q.  Which  ones  showed  evidence  of  design  — • 
shovel  work? 

A.     The  largest  ones. 

Q.     What? 

A.     Just  the  larger  ones. 

Q.  I  know,  but  I  want  to  know  how  many  there 
were,  and  where  there  were,  that  showed  these. 

A.  The  one  on  the  east  bank  of  the  river,  below  the 
Hanley  drain  ditch,  also  the  one  on  the  left  bank  above 
the  drain  ditch,  another  one  above  the  Orphan  headgate, 
about  in  the  northeast  corner  of  Section  27,  and  the  one 
below  the  Orphan  headgate  in  Section  35. 

Q.  Well,  just  describe  what  you  mean  by  the  marks 
on  the  shovel.  Were  they  excavations  made  and  dirt 
carried  from  a  distance? 

A.     No. 

Q.  Did  you  see  those  shovel  marks  at  a  distance,  or 
see  them  in  the  cut  itself? 

A.     Right  at  the  banks  of  the  cut,  on  each  side  of  it. 

Q.     Did  they  seem  recent? 

A.     Some  of  them,  yes,  had  been  recent. 

Q.  Now,  the  banks  of  this  river,  as  has  already 
been  said,  are  higher  than  the  surrounding  country,  and 
in  the  flood  time,  the  river  overflows  its  banks,  and 
pours  down  onto  the  lower  levels  surrounding  it,  and  as 
a  matter  of  fact,  this  entire  river  bank  is  wavy,  or  in- 
dented with  numerous  depressions,  isn't  it? 

A.     Yes,  to  a  certain  extent,  it  is. 

Q.     So  that,  as  the  river  gets  up,  it  flows  out  over 
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its  banks,  first  in  these  various  channels,  or  outlets  in  the 
bank,  and  they  wear,  don't  they? 

A.  No,  I  don't  think  they  would  wear  in  the 
meadow  sod.  It  requires  a  whole  lot  of  current  before  it 
will  wear. 

Q.     You  didn't  see  anybody  at  work? 

A.     No,  I  never  have  seen  anybody  working  there. 

Q.  Coming  back  to  the  brush  in  21,  dam  in  21,  I 
understand  j^our  answer  is  general,  that  you  didn't  call 
anybody's  attention  to  any  of  these  things,  or  make  any 
complaint,  but  I  would  like  to  know  specifically  about 
that. 

A.  I  didn't  call  anybody's  attention  to  it  at  all,  be- 
cause I  didn't  know  the  conditions  of  the  decree  at  that 
time. 

Q.  Well,  I  am  just  asking  whether  these  people 
were  warned?  Now,  the  board  which  you  speak  of  was 
just  across  one  of  the  section  openings,  and  that  would 
really  mean  one-fourth  of  the  dam? 

A.     Yes. 

Q.  On  which  side  of  the  river,  in  relation  to  this 
board,  was  the  set  of  the  current,  or  the  flow  ?  Was  it  on 
the  same  side  with  the  board  or  on  the  opposite  side? 

A.     It  was  on  the  opposite  side  at  that  time. 

Q.  And  this  board,  I  thought  the  way  that  they 
finally  got  it  into  the  record  was  a  little  bit  obscure 
about  dimensions,  so  I  am  going  to  state  it  as  I  under- 
stand it — this  board  would  be  about  four  feet  in  length, 
and  six  feet  in  perpendicular  width. 

A.     No,  about  six  inches. 
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Q.     Six  inches,  I  should  say,  yes.  That  is  right,  is  it? 
A.     Yes,  that  is  approximately  right." 


REDIRECT    EXAMINATION. 

"Q.  Now,  did  you  mention  those  cuts  to  Mr.  Mc- 
Laren, the  foreman  of  Mr.  Hanley? 

A.     I  did,  yes. 

Q.     What  did  Mr.  McLaren  say  those  cuts  were? 

A.  I  was  asking  Mr.  McLaren  when  I  first  went 
there,  so  as  to  get  a  line  up,  so  as  I  could  measure  the 
water,  and  he  said  there  were  numerous  cuts  they  used, 
he  didn't  say  numerous — he  said  there  were  cuts  in  the 
bank  of  the  river  that  formed  part  of  their  irrigation 
system  that  it  would  be  hard  to  get  any  measurements  of. 

Q.  When  you  went  up  there  from  San  Francisco, 
you  were  employed,  were  j^ou  not,  Mr.  Griffing,  for  the 
purpose  of  collecting  the  necessary  data  to  prove  the 
duty  of  water,  or  the  amount  of  water  necessary  to  irri- 
gate land  in  that  valley,  in  adjudication  proceedings? 

A.     Yes,  sir. 

Q.  You  were  not  given  any  instructions  to  get  any 
evidence  against  Mr.  Hanley,  in  regard  to  this  decree  in 
any  way,  were  you? 

A.     No,  sir,  not  in  any  way  at  all. 

Q.  It  was  not  until  later,  when  Mr.  Gilchrist  and  I 
got  on  the  ground,  and  found  the  conditions,  that  we 
asked  you  to  get  additional  data? 

A.     Not  until  then. 
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Q.  But  in  the  meantime,  you  had  been  measuring 
the  entire  river,  in  connection  with  the  question  of  how 
the  water  was  used,  and  where  it  was  used,  and  therefore, 
how  much  it  took  to  produce  the  results. 

A.     To  produce  the  results,  yes. 

Q.     So  you  had  lots  of  this  data  before  that  time? 

A.     Yes. 

Q.  What  you  told  Mr.  Hanley  was  the  absolute 
truth  when  you  told  him? 

A.     Absolutely,  in  every  respect,  yes. 

Q.  Now,  Mr.  Griffing,  you  have  stated  in  your  di- 
rect examination  the  time  you  forced  all  the  water  you 
could  into  the  Orphan  ditch,  and  got,  I  think  about  27 
second  feet  in  there.  How  high  was  the  river  at  that 
time  at  the  Orphan  ditch? 

A.  About — it  was  bank  full,  just  at  the  top  of  the 
banks. 

Q.  So  that  was  the  full  amount  that  could  be  taken 
into  the  head  of  that  ditch,  when  the  river  was  within  its 
banks  ? 

A.     Yes,  sir. 

Q.  There  was  one  thing  that  might  be  a  little  ob- 
scure if  it  was  not  explained.  You  stated  that  at  that 
time,  when  you  got  all  the  water  into  the  Orphan  ditch 
that  you  could  get  in,  the  water  only  stood  on  your  gauge 
in  the  ditch,  I  believe,  less  than  a  foot  in  height  ? 

A.     Yes,  about  eight-tenths  of  a  foot. 

Q.  Will  you  explain  why  that  is,  and  how  the  ditch 
is  constructed  that  causes  that  to  that  extent. 

A.     There  is  a  grade  to  the  floor  of  the  headgate. 
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evidently  and  it  being  narrow,  it  creates  a  very  strong 
current,  which  lowers  the  water  down ;  that  is,  providing 
there  is  no  come-back  water  to  less  than  a  foot,  about 
eight-tenths  of  a  foot. 

Q.  And  is  there  any  overflow?  That  is,  is  there 
anything  in  the  bottom  of  that  gate  that  obstructs  the 
flow  at  the  flooring? 

A.  No,  except  the  permanent  board,  that  is  in  the 
front  side,  or  the  end  of  the  headgate. 

Q.  That  is  what  I  want.  So  there  is  a  permanent 
board  in  the  front  of  the  headgate? 

A.     Yes. 

Q.  So  that  the  water  from  the  river  has  to  flow 
over  that,  and  it  is  below  that  that  you  made  this  meas- 
urement ? 

A.  Yes,  it  is  below  that  that  I  made  the  measure- 
ment, yes. 

MR.  EDWARD  F.  TREADWELE, 

One  of  the  attorneys  for  the  Pacific  Live  Stock  Com- 
pany, testified  as  follows: 

DIRECT    EXAMINATION: 

Questions  by  Mr.  Minor: 

Mr.  Treadwell,  there  was  something  said  in  Mr. 
Hanley's  affidavit  regarding  the  correspondence  had 
between  yourself  and  him,  in  regard  to  matters  in 
Harney  Valley. 
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A.     Yes,  sir. 

Q.  Have  you  the  original  correspondence  with 
you? 

A.     I  haven't  the  original.   I  have  copies  of  it. 

Q.     You  have  copies  of  it? 

A.     Yes,  sir. 

Q.  I  wish  you  would  produce  such  copies  as  you 
have. 

A.  The  first  communication  I  had  from  Mr.  Han- 
ley  was  by  memorandum  that  he  left  at  my  office — that  is, 
he  called  at  my  office  in  the  early  part  of  March,  when 
I  was  out,  and  I  didn't  see  him,  but  he  had  a  conversa- 
tion with  my  secretary,  and  the  secretary  left  me  a 
memorandum  of  it,  to  the  effect  that  Mr.  Hanley  wanted 
to  suggest  that  if  the  Orphan  ditch  could  be  regulated 
with  his  bookkeeper,  and  our  bookkeeper,  who  had  just 
been  sent  into  the  country,  rather  than  with  the  superin- 
tendent and  foreman  of  our  ranch,  there  would  be  no 
difficulty — they  could  get  along  nicely.  I  answered 
that  by  letter  of  March  4th,  which  read  as  follows:  "Mr. 
W.  B.  Hanley,  Burns,  Oregon.  Dear  Mr.  Hanley:  I 
regret  that  I  was  absent  from  my  office  when  you 
called,  but  I  gather  the  general  object  was,  owing  to 
some  uneasiness  on  your  part  in  regard  to  the  Orphan 
headgate.  I  certainly  hope  that  that  can  be  operated 
with  due  regards  to  your  rights,  and  it  seems  to  me  that 
our  representative  in  cooperation  with  your  Mr.  Sterling 
could  do  so  without  difficulty,  and  I  am  writing  to  the 
company  to  try  and  cooperate  with  you  in  every  way  so 
as  to  avoid  any  possible  friction  in  this  matter.   I  expect 
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to  be  in  Burns  about  April,  and  hope  to  see  you  at  that 
time.  Very  truly  yours,  Edward  F.  Treadwell." 

In  reply  I  got  this  letter  from  Mr.  Hanley : 

"Burns,  Oregon,  March  20th,  1915. 
Edward  F.  Treadwell,  Esq., 

San  Francisco. 
Dear  Mr.  Treadwell: 

I  will  not  go  into  details  regarding  the  Orphan  head- 
gate,  as  you  seem  to  catch  the  drift  of  my  mind  that  this 
has  been  litigated  enough,  and  know  there  is  no  reason 
why  this  should  not  be  operated  to  the  satisfaction  of 
both  our  companies,  with  the  understanding  that  this  is 
the  wish  of  the  principals  that  it  should  be,  and  should 
your  Mr.  Terry  and  our  Mr.  Sterling  meet  there  would 
be  no  question  as  to  operating  it  satisfactorily.  I  will 
await  your  arrival  in  Burns. 

Yours  very  truly, 

Wm.  Hanley." 

That  is  the  only  correspondence  I  have  had  with  Mr. 
Hanley,  and  he  didn't  leave  any  message,  or  I  didn't 
get  any  message  from  him  at  the  time  in  regard  to  any 
other  matter,  except  the  Orphan  ditch. 

Q.     When  did  you  go  to  Burns  after  that? 

A.     I  reached  Burns  on  the  11th  of  April. 

Q.  While  you  were  in  Burns,  did  you  have  any 
further  conversation,  or  communication  with  Mr.  Han- 
ley, regarding  these  matters? 

A.     I  did.  Mr.  Hanley  requested  that  I  go  out  with 
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him,  onto  his  property,  and  he  said  that  the  Orphan 
ditch  and  the  embankment  along  the  side  of  it,  was 
preventing  the  water  from  flowing  off  his  land,  and  he 
wanted  me  to  go  out  there  and  see  it.  I  think  Judge 
Webster  also  said  something  of  the  same  nature,  and  I 
finally  made  an  engagement  with  him  for  the  Sunday — 
it  would  be  the  18th  of  April.  I  went  with  him  onto  the 
ranch.  He  took  me  personally,  and  we  went  down  to  his 
house,  and  from  the  house  went  down  the  bank  of  the 
river,  along  through  Section  17.  I  might  as  well  go 
ahead  and  state  just  what  I  saw,  I  suppose. 

Q.     State  what  you  saw. 

A.  As  I  went  down,  I  saw  the  river  flowing 
through  27  within  the  general  banks  of  the  river  all  the 
way  down ;  but  there  were  quite  a  number  of  places  that 
had  either  loose  earth  or  places  where  you  could  see  that 
control  of  the  water  had  been  put  in — that  is,  stakes  and 
boards,  and  things  of  that  kind, — so  that  at  the  wish  of 
the  parties,  the  water  could  either  be  let  in  or  kept  out. 
And  the  water  was  all  over  Section  27,  coming  directly 
from  the  river,  and  as  we  got  down  to  the  lower  end  of 
it,  it  was  quite  a  sea  of  water. 

COURT:     Was  that  during  high  water? 

A.  There  was  no  high  water  at  that  time  at  all.  The 
water  was  very  low  in  the  river.  The  water  was  some- 
where from  a  foot,  possibly,  to  a  foot  and  a  half  deep,  on 
parts  of  the  property.  Mr.  Hanley  took  me  right 
through  it  without  any  question  of  any  kind — took  me 
right  down  through  the  property,  taking  me  down  to 
the  Orphan  headgate,  to  show  me  how  we  were  inter- 
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fering  with  his  rights.  He  took  me  down  to  the  Orphan 
headgate,  and  when  we  got  there  we  looked  at  it,  and  the 
Orphan  headgate  w^as  closed,  and  was  not  taking  any 
water  whatever.  We  then  stood  there  on  the  bank,  and 
Mr.  Hanley  told  me  his  idea:  That  his  land  had  always 
been  overflowed  in  27,  and  that  that  overflowed  down 
onto  our  34 — I  think  it  is — and  that  we  had  no  right  to 
put  any  ditch  or  bank  along  there,  to  prevent  that  from 
being  done.  I  simply  told  Mr.  Hanley  that  the  matter 
had  been  litigated,  that  the  court  held  we  had  a  perfect 
right  to  build  that  ditch;  that  we  didn't  intend  to  leave 
our  land  a  marsh  for  all  time  to  come;  that  it  was  a 
marsh,  and  we  couldn't  cut  haj'^  there  or  hardly  raise  hay 
there,  in  its  natural  condition;  that  we  intended  to  re- 
claim it,  and  that  we  had  reclaimed  it  by  this  ditch,  and 
also  b}^  this  levee,  and  that  we  intended  to  maintain  it 
there.  Then  I  went  on  and  told  him  if  he  would  prevent 
the  water,  as  he  should,  from  coming  over  on  his  land, 
he  would  have  no  difficulty  whatever.  Mr.  Hanley  and 
I  then  got  into  the  wagon  again  and  rode  back  across 
the  field,  and  I  told  him  that  I  didn't  care  to  discuss  the 
matter  of  the  Orphan  headgate  further.  That  we  built 
it  for  the  purpose  that  I  had  mentioned,  and  we  were 
going  to  use  it.  "But,"  I  said,  "Mr.  Hanley,  I  do  want 
to  talk  to  you,  about  what  you  are  doing  with  the  water 
of  the  east  fork  of  the  river."  I  says:  "Not  only  are  we 
getting  no  water  whatever,  but  the  people  at  Lone  Wil- 
lows are  getting  no  water  whatever  from  the  river.  You 
are  taking  all  the  water  on  both  sides  of  the  river."  I 
told  him  that  his  21  ditch  was  taking  water,  that  his 
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drain  ditch  had  taken  water,  and  that  the  water  was  all 
over  his  land,  and  that  we  were  getting  no  water  what- 
ever. I  then  went  on  further  and  not  only  complained 
of  that,  but  said  to  Mr.  Hanley:  "Besides  this,  Mr.  Cor- 
coran, the  superintendent  of  the  Water  Division,  who  is 
taking  the  testimony  in  this  adjudication  proceeding,  is 
coming  down  here  to  go  over  all  of  the  property  in  this 
valley,  including  yours,  and"  I  says:  "We  are  contend- 
ing in  this  case  that  there  is  not  sufficient  water  to  irri- 
gate our  lands,"  as  there  certainly  admittedly  is  not  this 
year, — everybody,  I  believe,  admitted  that.  There  was 
no  dispute  about  it.  Now,  I  saj^s:  "For  Mr.  Corcoran 
to  come  down  here,  and  find  such  a  waste  of  water  as 
there  is  on  your  property,  certainly  will  be  a  very  bad 
piece  of  evidence  against  the  people  of  this  valley  who 
are  trying  to  protect  their  rights  in  it."  We  talked  that 
over,  traveling  clear  across  this  section,  and  as  we  got 
about  half  way  across,  there  was  a  wagon  on  the  other 
side,  and  I  said:  "I  wouldn't  be  surprised,  Mr.  Hanley, 
if  that  was  Mr.  Corcoran  over  there  at  the  present  time," 
In  fact,  Mr.  Corcoran  had  told  me  that  morning  that  he 
was  going  down  over  the  valley.  He  didn't  tell  me  that 
he  was  going  to  Mr.  Hanley's,  and  I  wasn't  sure  whether 
he  intended  that  morning  to  go  to  Mr.  Hanley's.  But 
I  said:  "I  wouldn't  be  surprised  if  that  was  Mr.  Cor- 
coran over  there."  Mr.  Hanley  says:  "No,  that  is  prob- 
ably some  duck  shooters."  The  wagon  was  then  ap- 
proaching, and  they  had  a  gun,  and  the}^  were  approach- 
ing this  immense  lake  which  was  covered  with  ducks,  or 
mud  hens — I  don't  know  them  apart  myself  hardly — 
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and  I  am  not  sure  which  they  were.  I  think  that  was  the 
substance  of  the  conversation  that  I  had  at  that  time  with 
Mr.  Hanley  about  this  matter. 

Q.  Well,  now,  did  you  have  any  talk  with  him  also 
in  regard  to  the  waters  of  the  west  fork? 

A.  Yes.  Before  I  come  to  that,  I  might  say  that 
the  next  day,  I  think  it  was,  I  again  saw  Judge  Web- 
ster. He  was  in  town,  and  was  acting  for  Mr.  Hanley, 
and  I  told  the  same  thing  to  Judge  Webster.  I  told  him 
that  I  didn't  want  to  be  bothered  about  the  Orphan  ditch 
— that  that  had  nothing  to  do  with  the  matter  whatever  — 
but  that  he  was  taking  all  the  water  of  the  river.  And 
Judge  Webster  said:  "Well,  I  haven't  talked  to  Mr. 
Hanley  about  that  feature  of  the  matter  at  all,  but  I  will 
report  to  Mr.  Hanlej^  what  you  say."  The  next  week 
Mr.  Hanley  called  me  up,  toward  the  end  of  the  week — 
I  guess  it  was  on  Saturday — and  said  that  he  wished  to 
see  me ;  not  about  anything  in  connection  with  the  water 
whatever,  but  in  connection  with  another  matter  en- 
tirely, that  I  don't  know  as  it  would  do  any  good  to  go 
into  at  this  time.  I  told  him  that  I  understood  that  he 
had  an  engagement  to  meet  Mr.  Corcoran  at  the  Island 
Ranch  on  Sunday  morning,  and  as  I  was  going  to  be 
there,  it  would  be  satisfactory  to  me  to  meet  him  at  the 
Island  Ranch,  and  talk  that  particular  matter  over.  He 
came  there,  and  talked  it  over  Sunday  morning.  This 
was  Sunday  morning  —  the  24th  would  that  be,  of 
April — I  get  these  dates  mixed;  the  25th — the  25th  of 
April.  We  talked  over  the  matter  that  he  came  to  talk 
about,  and  after  we  had  exhausted  that  matter,  I  said: 
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"Now,  Mr.  Hanle}^  there  is  something  much  more  im- 
portant than  that."  I  says:  "I  have  already  told  you  of 
what  you  have  been  doing  with  the  whole  of  the  east  fork 
of  Silvies  River.  Now"  I  says,  "I  was  very  much  sur- 
prised yesterday  to  find  that  you  are  doing  the  same 
thing  with  the  west  fork."  I  says:  "I  went  down  the 
west  fork  yesterday."  I  had  gone  down  the  day  before, 
Saturday,  in  going  to  the  Island  Ranch,  in  company  with 
Mr.  Corcoran,  had  gone  down  the  west  fork  of  the  river. 

COURT:  Whose  ranch  is  the  Island  Ranch? 

A.  That  is  what  we  call  the  Company's  ranch.  It  is 
just  a  name.  I  told  Mr.  Hanley,  I  says:  "I  went  down 
there  yesterday,  to  the  west  fork,  and  I  found  the  dam 
at  the  Young  place,  and  the  ditches  taking  water."  I 
says:  "I  went  down  to  the  Luig  dam,  and  I  found  the 
Luig  dam  in  the  river,  and  taking  all  the  water  prac- 
tically of  the  river.  And  I  saw  also  the  People's  ditch, 
open  and  taking  water  unobstructed  from  the  river.  And 
I  says:  "Mr.  Hanley,  if  you  have  nothing  to  do  with 
those  things,  I  want  to  know  that.  On  the  other  hand,  if 
you  have  anything  to  do  with  them,  I  want  to  know  that, 
so  that  I  can  proceed  accordingly."  Mr.  Hanley  says: 
"Mr.  Treadwell,  you  can  take  it  from  me  that  I  have  all 
to  do  with  those  matters."    I  then  said  to  Mr.  Hanley — 

COURT :  Did  you  understand  by  that  that  he  had 
all  to  do  with  the  matters  on  the  west  fork  ? 

A.  On  the  west  fork,  the  three  matters  that  I  men- 
tioned to  him,  with  the  dam  at  the  Young  place,  the  Luig 
dam,  and  the  People's  ditch  so-called — those  three  mat- 
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ters — and  he  said:  "I  have  all  to  do  with  them."  I  was 
not  satisfied  with  that,  so  I  said  to  Mr.  Hanley,  some- 
thing as  to  the  Young  dam  and  ditch,  because  I  was  not 
sure  whether  he  understood  it  or  not,  and  he  says:  "Yes, 
I  am  the  one  that  is  using  that."  He  says:  "I  have  a 
tenant" — my  recollection  is  he  said  on  Section — is  it  19 
or  29?  29 — on  Section  29,  as  I  understand  it.  I  don't 
think  it  was  19.  That  would  be  immediately  above  it. 
I  don't  know  as  that  is  Mr.  Hanley's  land  at  all.  At  any 
rate,  my  idea  is  he  said  29 — "He  has  some  grain,  and  I 
told  him  that  he  could  use  the  dam  and  ditch  to  get  the 
water."  I  said:  "Mr.  Hanley,  your  land  in  29  is  on 
the  east  side  of  that  fork  of  the  river,"  and  I  said:  "I 
don't  know  whether  the  water  has  gone  there,  because 
I  was  not  on  that  side  of  the  river.  But  the  water  is  also 
going  the  other  way  to  the  west."  I  says:  "The  water 
is  going  to  the  west  side,  also,  and  it  is  going  through 
the  ditch  on  that  side  of  the  river."  I  don't  remember 
what  further  Mr.  Hanley  said,  in  regard  to  that  matter, 
what  explanation  he  made  of  it,  whether  he  said  that  he 
didn't  know  whether  it  was  going  in  that  direction  or 
not.  Really,  at  that  point,  our  conversation  broke  up, 
and  that  was  about  all  there  was  to  it." 


"Q.  Now,  Mr.  Treadwell,  what  was  the  condition 
of  the  water  in  the  river  during  that  time?  I  mean  of 
the  flood. 

A.  AVhy,  there  was  no  flood  whatever  in  the  west 
fork  at  all.    The  water  was  well  within  the  banks.     On 
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Mr.  Hanley's  land,  the  channel  is  fairly  good  through 
Section  27.  It  gets  very  bad  in  Sections  34  and  35,  as 
has  been  testified  to  here.  But  it  is  a  sodded  bank  all 
the  way  along,  and  except  in  these  low  places,  whether 
they  are  cut  or  what  they  are  I  don't  know,  the  river 
was  well  within  its  banks,  but  close  to  the  top  of  the 
bank;  possibly  an  average  of  six  inches  below  the  bank, 
and  some  places  less  than  that. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Wood: 

Mr.  Treadwell,  when  was  it  that  you  first  made  this 
journey  down  the  river,  with  Hanley,  did  I  understand, 
by  date,  you  can  fix  that.  I  think  one  meeting  was 
Sunday,  April  25th. 

A.     The  first  meeting  was  Sunday,  April  18th. 

Q.     Just  a  week  before? 

A.     Yes. 

Q.     Who  were  present — just  you  and  he? 

A.  Just  Mr.  Hanley  and  myself,  on  the  trip.  I 
think  the  only  other  person  we  saw  when  we  came  back 
to  the  office,  we  saw  Mr.  Sterling  the  bookkeeper.  We 
were  alone  on  the  trip. 

Q.  Did  you  see  these  cuts,  with  the  shovel  marks, 
the  spade  marks? 

A.  Not  so  I  could  testify  to  them  that  way,  Mr. 
Wood.  We  didn't  get  out  at  any  of  them.  The  ones  I 
noticed  vv^ere  not  so  much  spade  marks — I  wouldn't  be 
able  to  get  close  enough  for  that.     The  artificial  effect 


vs.  William  Hartley  151 

(Testimony  of  Edward  F.  Treadwell.) 

of  stakes  and  things  of  that  kind  I  could  see;  but  I 
could  hardly  testify  that  I  was  close  enough  to  see  any 
actual  spade  marks. 

Q.  Are  you  familiar  enough  with  the  banks  there 
that  in  reference  to  say  the  21  dam,  or  the  Hanley 
house,  or  the  bridge  just  at  the  house — starting  from 
any  point — that  you  could  locate  those  places  that 
seemed  to  have  stakes  and  apparatus  for  diverting  the 
water? 

A.  I  don't  think  I  could,  Mr.  Wood.  I  don't  re- 
member whether  any  of  these  photos  are  the  same  ones 
that  I  saw,  or  not. 

Q.  Well,  how  many  of  these  places  apparently  ar- 
ranged for  water  diversion,  did  you  notice? 

A.  Either  one  or  two  with  the  stake  affairs  in  them 
on  that  side.  I  wasn't  across  on  the  east  side  at  all,  you 
understand.    I  was  only  on  the  west  side. 

Q.     Do  you  mean  the  West  Fork? 

A.  No,  the  west  side  of  the  East  Fork.  I  was  only 
on  one  side,  and  1  think  probably  these  pictures  are 
taken  on  the  other  side,  so  I  didn't  see  those. 

Q.     Would  you  say  they  were  in  Section  27? 

A.  As  I  understand  it,  Mr.  Hanley's  house  is  near 
— it  is  not  marked  on  this  map. 

Q.     It  is  not  very  far  below  the  21  dam. 

A.  That  is  what  I  thought.  I  should  say,  then, 
that  part  of  the  things  that  I  saw  were  on  21  as  well  as 
27.  But  I  would  not  undertake  to  locate  them.  But  the 
water  was  undoubtedly  coming  out  of  the  river  partially 
on  21,  where  we  went,  as  well  as  27. 
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Q.  For  our  information,  can  you  describe  a  little 
more  in  detail  how  these  things  were  built  ? 

A.  One  of  them  was  built  very  much  like  this 
photograph  that  was  here. 

Q.     And  how  permanent  were  they? 

A.     If  I  remember  rightly,  one  of  them  that  I  saw — 

Q.  Will  you  just  designate  into  the  record,  when 
you  find  it,  the  description  of  the  photograph. 

A.  Most  of  them  were  smaller  than  these  that  have 
been  described  on  the  other  side  of  the  river  by  Mr. 
Griffing. 

Q.  You  mean  the  other  bank  of  the  same  river,  the 
same  fork? 

A.  Yes.  This  photograph.  Exhibit  15,  shows 
somewhat  the  manner  of  construction  except  the  one  that 
I  saw  was  not  nearl}^  in  place  like  that — it  was  prac- 
tically all  out,  all  open — but  showed  the  same  charac- 
ter of  construction,  but  in  much  smaller  manner;  that 
is,  unless  that  photograph  is  exaggerated,  which  I  don't 
know,  of  course. 

COURT:  What  is  the  number  of  that  photo- 
graph ? 

A.  Fifteen.  But  it  showed  stakes  driven  into  the 
ground  on  both  sides,  where  material  could  be  easily 
placed  to  control  it.  That  is  the  best  I  can  describe  it. 
We  went  down,  trotted  right  along,  and  were  talking 
all  the  way.  While  we  were  pretty  close  to  the  bank, 
we  didn't  stop  at  any  of  them.  In  fact,  I  said  to  Judge 
Webster,  in  addition  to  what  I  have  said — I  told  him 
that  I  felt  a  little  reluctance  about  this  matter  of  taking 
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any  proceeding  on  that  matter  at  that  time,  on  account 
of  the  fact  that  I  was  Mr.  Hanley's  guest  when  I  was 
down  there;  and  it  was  not  until  these  other  matters 
came  up  on  the  other  fork,  that  could  not  be  overlooked, 
that  this  proceeding  was  brought. 

Q.  Well,  you  said  that  you  understood  Mr.  Hanley 
to  say  that  he  assumed  all  responsibility  for  the  Luig 
dam,  the  Young  dam,  and  the  People's  ditch.  You 
could  not  come  reasonably  near  giving  the  conversation. 

A.  I  could  give  you  his  exact  language,  and  every 
word  and  letter  of  it  on  that  subject. 

Q.     All  right. 

A.  He  says:  "You  can  take  it  from  me,  Mr. 
Treadwell" — we  were  rising  then  to  depart — he  says: 
"You  can  take  it  from  me,  Mr.  Treadwell,  that  I  have 
all  to  do  with  it."    That  was  his  language. 

Q.  Well,  the  point  with  me  is — now,  we  claim  that 
he  had  all  to  do  with  the  Luig  dam ;  we  exonerate  Luig, 
and  we  admi't  that  Hanley  had  all  to  do  with  that;  but 
v/e  still  claim,  as  stated  in  his  affidavit,  that  he  had  no 
more  to  do  with  the  People's  ditch  than  you  did,  and  no 
more  to  do,  while  he  claims  ownership  of  the  Young 
dam,  that  he  had  no  more  to  do  with  its  use  than  you 
did — and  my  point  is  to  see  whether  you  can  definitely 
fix  his  assuming  the  responsibility  as  relating  to  the 
People's  ditch  and  the  Young  dam,  as  well  as  the  I^uig 
dam. 

A.  I  can,  Mr.  Wood,  positively,  that  I  mentioned 
to  him  the  three  things.  I  says:  "I  found  the  Young 
dam  and  ditch  taking  water.    I  found  the  People's  ditch 
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wide  open,  and  I  found  the  Luig  dam  taking  all  the 
water  of  the  river;  and  I  want  to  know — if  you  have 
nothing  to  do  with  those  things,  I  want  to  know  that, 
and  if  you,  on  the  other  hand,  have  got  something  to  do 
with  it,  I  want  to  know  that."  And  he  says:  "I  have 
all  to  do  with  it."  And  then  we  took  up  specifically  the 
Young  proposition,  and  he  told  me  who,  he  understood, 
was  using  it,  namely,  his  tenant,  and  that  he  had  told 
him  that  he  could  go  there  and  use  it." 

4|^  ^  ^  ^  ^ 

"A.  Mr.  Hanley  also  mentioned  a  further  conver- 
sation that  I  had  with  him,  that  I  neglected  to  reply  to. 
On  the  following  Monday,  Mr.  Hanley  returned  to 
Burns,  after  I  had  seen  him.  He  stopped  his  automo- 
bile on  the  street,  and  he  said:  "Mr.  Treadwell,  I  will 
look  into  that  situation  on  the  west  fork."  I  said :  "Mr. 
Hanley,  you  will  find  no  situation  when  you  go  there." 
That  was  my  exact  language  to  him,  meaning  by  that, 
I  had  already  directed  our  people  to  restore  that  river 
channel,  in  the  condition  we  were  entitled  to  have  it." 

Referring  to  the  diversion  of  water  from  the  Young 
dam  on  the  24th  and  2.5th  of  April,  the  witness  testified 
as  follows: 

"Q.  Was  any  going  in  the  ditch  leading  out  on  the 
east  side? 

A.  On  the  24th,  I  am  not  sure.  On  the  25th  Mr. 
Young  took  us  to  that  side  and  there  was  no  water. 
There  was  a  little  dampness  in  the  bottom,  but  it  would 
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not  be  at  all  clear  that  it  was  by  diversion.  It  might  be 
simply  by  seepage.  There  was  no  water  on  the  east 
side.    It  was  going  to  the  west. 

MR.  JOHN  GILCREST 

The  superintendent  of  the  Pacific  Live  Stock  Com- 
pany, testified  as  follows: 

t)IRECT  EXAMINATION. 

Questions  by  Mr.  Treadwell: 

During  the  months  of  March  and  April,  Mr.  Gilcrest, 
where  is  the  chief  body  of  the  land  of  the  Pacific  Live 
Stock  Company,  that  is  irrigated  by  the  waters  of  the 
East  and  West  Fork  of  Silvies  River? 

A.     At  what  we  call  the  Island  Ranch. 

Q.  How  far,  in  a  general  way,  is  the  bulk  of  that 
land  situated  below  the  Hanley  land  and  the  Luig  land 
where  these  various  structures  have  been? 

A.  Practically  joins  their  lands  on  the  south — joins 
Mr.  Hanley's  lands. 

Q.  I  mean  where  is  the  main  body  of  the  hay  land, 
the  big  body  of  the  hay  land  that  the  company  irrigates  ? 

A.     As  to  distance  from  their  land? 

Q.     Yes. 

A.  The  main  body  is  probably  ten  miles — eight  to 
ten  miles. 

Q.  That  is  the  main  body  of  land  that  is  irrigated 
with  the  water,  while  it  is  in  flood  in  March  and  April, 
is  it? 
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A.     It  is. 

Q.  And  the  mere  fact  that  some  of  this  water  that 
was  diverted  comes  off  on  these  tracts  that  adjoin  the 
Hanley  land,  that  does  not  help  your  land  down  there? 

A.     No. 

MR.  WOOD :     You  are  leading. 

MR.  TREAD  WELL:  Oh,  yes,  but  we  will  get 
to  that. 

Q.  Will  you  state  to  the  Court  what  has  been  the 
condition  of  the  water  on  our  land  this  year,  and  the 
water  of  the  river  generally? 

A.  The  main  body  of  our  hsiy  land,  we  have  prac- 
tically had  no  water  as  yet.  None  with  which  to  make 
a  crop. 

Q.  What  has  been  the  condition  of  the  river  this 
year  with  reference  to  your  knowledge  of  it,  during  the 
years  you  have  known  it? 

A.  It  has  been  the  lowest,  generally,  since  the  snow 
began  melting.  It  has  been  the  lowest  I  have  seen  it  in 
25  years. 

Q.  What  is  the  general  condition  of  snow  in  the 
mountains  now? 

A.     Practically  gone. 

Q.  So  that,  is  the  flood  period  past,  or  in  the  fu- 
ture, now,  for  this  year? 

A.     The  flood  period  for  this  year  is  past. 

Q.  And  from  your  knowledge  of  the  conditions,  is 
it  possible  for  you  to  make  a  crop  of  hay  on  your  prop- 
erty unless  you  get  the  water  during  this  flood  period  in 
March  and  April? 
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A.     We  cannot  make  a  crop  of  hay. 

Q.  If,  in  the  times  permitted  by  this  decree,  now, 
that  is,  from  the  1st  to  the  12th,  these  upper  people  put 
in  their  dams  as  required  by  the  decree,  will  you  get  any 
material  amount  of  water  at  all,  out  of  the  lower  end? 

A.  We  can  grow  less.  Even  the  small  amount  we 
have  now  will  be  shut  off. 

Q.  Do  you  know  one  of  the  principal  dams  of  the 
company,  on  the  east  fork  known  as  the  Mace  dam, 
down  below  the  Hanley  place? 

A.     Yes. 

Q.     About  how  far  below  the  Hanley  place  is  that? 

A.  He  owns  property  down  within  a  quarter  of  a 
mile  of  that. 

Q.  I  mean  how  far  below  these  points  that  have 
been  covered  by  the  testimony? 

A.     Less  than  a  mile. 

Q.     Have  you  had  any  water  down  there? 

A.     Not  up  to  the  present  time. 

Q.     Will  you  explain  to  the  court,  Mr.  Gilcrest — 

A.  Excuse  me  a  moment.  I  said  not  up  to  the 
present  time.  The  last  time  I  came  by,  there  was  water 
coming  from  the  Mace  dam. 

Q.     How  much? 

A.  A  small  quantity.  I  didn't  measure  it.  I  don't 
know  as  it  was  measured. 

Q.  This  water  that  is  diverted  by  Hanley  over  to 
the  east,  does  that  come  back  to  the  river  above  your 
Mace  dam? 

A.     It  does  not. 
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Q.  That  water  that  goes  through  the  drain  ditch, 
where  does  that  go  to? 

A.  It  flows  in  the  Embree  slough  and  eventually 
into  the  East  Fork  of  the  river  again,  at  or  near  what  is 
known  as  the  Embree  Bridge ;  the  road  from  the  Hanley 
ranch  crosses. 

Q.     That  is  below  points  of  diversion? 

A.     Yes,  below  all  the  points  of  diversion. 

Q.     You  have  some  lands,  though,  below  that? 

A.     We  have  lands  below  that. 

Q.  Do  you  know  whether  the  water  that  is  diverted 
out  into  the  Hanley  drain  ditch  goes  onto  any  of  the 
Hanley  land  in  that  vicinity,  or  not?  Have  you  gone 
over  that,  or  not? 

A.     I  have  not;  not  this  season. 

Q.  Will  you  explain  to  the  court  the  condition  of 
the  river  channel  in  the  vicinity  of  Section  34  and  35, 
and  your  object  and  purpose  in  constructing  that 
Orphan  ditch? 

A.  Our  object  and  purpose  was  to  keep  the  flood 
water  and  the  water  diverted  by  Mr.  Hanley  onto  his 
Section  27,  from  submerging  our  Section  34,  making  it 
as  it  used  to  be,  tule  and  flag,  principally.  The  ditch 
was  first  constructed,  a  small  ditch,  by  Mr.  Clemens,  I 
think,  Mr.  Smith,  Mr.  Porter,  Mr.  Peary — 

Q.     That  was  before  you  purchased  the  property? 

A.     Yes,  sir,  before  we  purchased  the  property. 

Q.  Has  the  construction  of  that  ditch  reclaimed 
that  land,  so  you  now  can  cut  hay,  principally? 
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A.  It  has.  It  is  one  of  the  best  hay  sections  we 
have  ^t  present. 

Q.  Will  you  state  to  the  court  what  the  condition 
of  the  channel  is  down  there  between  34  and  35. 

A.  The  river  channel  comes  into  the  company's 
land  in  Section  34,  the  northeast  corner  of  the  northeast 
quarter,  makes  a  short  turn  into  that  section,  then  goes 
back  onto  Section  35,  the  land  of  Mr.  Hanley,  runs 
down  through  that,  traversing  the  west  half  of  the  west 
half  of  the  northwest  quarter  of  Section  35.  Then  some- 
wheres  near  the  quarter  section  corner  on  the  line  be- 
tween 34  and  35,  it  turns  back  into  Section  34,  this  com- 
pany's land. 

Q.  What  is  the  character  of  the  channel  through 
there  ? 

A.  The  character  of  the  channel  immediately  below 
the  head  of  the  Orphan  ditch,  where  it  traverses  Mr. 
Hanley's  land,  through  35  back  to  34,  is  very  narrow, 
and  very  much  choked  up,  grown  up  with  tule,  floating 
matter,  dead  animals  lodged  in  it.  Any  floating  mate- 
rial down  the  stream  lodges  in  there  against  the  tules, 
and  it  is  very  much  choked  up.  From  where  it  enters 
Section  34,  it  was  exactly  in  the  same  condition  as  I 
speak  of  in  former  years,  and  I  had  it  opened  up  to  give 
it  free  vent.  It  has  been  said  that  there  is  no  fall  there. 
Since  that  channel  was  opened  up  through  our  part, 
through  where  it  goes  into  34,  and  passes  out  of  34 
into  3,  it  has  a  very  good  current,  carries  the  water. 

Q.     You  have  offered  to  Mr.  Hanlev  to  build  a 
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channel  for  the  river  between  those  two  sections  that 
would  have  a  good  channel  through  there,  have  you? 

A.     I  have. 

Q.  Have  you  actually  constructed  your  half  of  it 
along  your  line? 

A.     I  have. 

Q.     Is  it  there  now? 

A.  It  is  there  now.  From  where  the  river  comes 
back  into  our  Section  34.  I  have  constructed  a  channel, 
opened  up  an  old  channel. 

Q.     Did  he  agree  to  do  that? 

A.  He  did  not.  It  was  once  agreed  upon,  some  20 
years  ago,  by  his  brother  and  myself,  but  it  was  never 
done.     Since  then,  he  has  refused  to  do  it. 

Q.  So  Mr.  Hanley  has  refused  to  put  a  channel 
there,  that  would  reclaim  his  land,  and  reclaim  your 
land? 

A.     He  has  refused  to  open  that  channel  up. 

Q.  And  the  one  that  j^ou  have  put  in  a  sort  of 
ditch  along  your  line  there,  is  that  what  you  refer  to,  or 
do  you  refer  to  the  channel  itself? 

A.  I  refer  to  the  channel  that  I  constructed.  What 
is  known  as  a  ditch  along  our  line  on  the  east  side  of  the 
northeast  quarter  of  34,  was  the  ditch — is  the  borrow 
pit  from  which  we  took  material  to  levee  the  line,  to 
prevent  flooding  our  land  when  he  was  letting  all  the 
water  go  over  and  flood  over  the  country.  It  would 
submerge  34  from  there  just  the  same. 

Q.  So  you  don't  use  that  as  a  channel  or  irrigating 
ditch? 
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A.  We  do  not.  That  was  constructed  solely  for  a 
levee  to  prevent  the  overflow  from  his  land  coming  back 
onto  ours. 

Q.  If  Mr.  Hanley  would  construct  the  same  on 
his  line,  then  the  two  of  them  together  would  make  a 
river  channel  and  protect  both  places,  would  it  not? 

A.     It  would. 

Q.  That  is  what  he  has  refused  to  do?  Is  that  not 
so? 

A.     Yes,  sir. 

Q.  You  went  and  saw  this  21  dam,  did  you,  in  the 
condition  Mr.  Griffing  has  testified  to  when  it  had  the 
one  board  in,  and  the  brush? 

A.     I  did. 

Q.     When  did  j^^ou  see  it  in  that  condition? 

A.     That  was  on  the  25th  of  April." 


"Q.  Every  year,  do  you  go  up  the  river  to  see 
whether  any  of  the  dams  are  in  at  times  they  shouldn't  be 
permitted  by  the  decree? 

A.     I  do  every  j^ear. 

Q.  Have  you  ever  known  the  Luig  dam  to  be  used 
at  any  time  except  when  it  was  permitted  by  the  decree? 

A.  Never  except  in  the  fall  of  the  year,  when  they 
carelessly  leave  the  boards,  and  the  manure  and  the  haj" 
in  it,  and  the  river  is  very  low.  I  have  noticed  a  number 
of  times  then,  the  brush  and  stuff,  and  have  complained 
about  it,  and  notified  Mr.  Luig  through  his  attorney. 
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Q.     But  it  has  never  been  used  for  irrigating  prior  to 
the  time  that  the  decree  permits  it  to  be  used? 
A.     Never  to  my  knowledge — until  this  year. 

CROSS    EXAMINATION. 

Questions  by  Mr.  Wood. 

When  was  this  agreement  made  between  you  and  Ed 
Hanley  and  William  Hanlej^  to  open  up  the  old  channel 
of  the  river,  through  the  tule  marshes  in  34  and  35  ? 

A.  Some  20  years  ago,  between  Ed  Hanley  and 
myself. 

Q.     Why  didn't  you  do  it  right  away  then? 

A.     Through  press  of  other  matters  at  that  time. 

Q.  When  was  it  brought  up  then,  with  William 
Hanley? 

A.  After  he  came  over  into  the  country  and  took 
charge  of  their  property. 

Q.     How  long  ago  is  that? 
A.     Just  how  many  years  ago,  I  don't  know,  but  it 
was  a  good  many  years  ago. 

Q.     Is  that  the  time  that  he  refused  ? 

A.  I  think  the  only  time  that  I  talked  the  matter 
over  with  him  personally,  that  he  refused. 

Q.     And  that  was  a  great  many  years  ago  ? 

A.     A  good  many  years  ago. 

Q.  Now,  your  object  of  the  Orphan  headgate — the 
ditch  leading  out  of  it — the  opening  up  of  the  river  chan- 
nel in  34,  and  the  dike  is  this,  as  I  imderstand  it,  that 
naturally  and  originally,  34  was  flag  and  tule  marsh, 
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and  that  that  was  made  by  the  spring  flood  getting  out 
over  the  banks  of  the  river,  and  coming  down  onto  that 
section,  and  setthng  there  on  low  land;  and  a  good 
deal  of  it  came  down  over  Section  29 ;  and  that  if  you  can 
dike  that  water  off  from  getting  onto  your  land,  and 
then  drain  your  land,  you  reclaim  it  and  make  it  as  it 
now  is,  a  good  hay  section?  Is  that  it? 

A.  If  we  can  keep  the  flood  water  from  it,  from 
standing  on  it. 

Q.     Yes. 

A.  That  is  a  basin — the  lowest  depression  in  that 
whole  territory — 34  and  35. 

Q.  Now,  if  you  bank  up,  or  dike  up  this  water  that 
comes  down  over  Hanlej^'s  Section  29,  and  don't  provide 
for  carrying  it  off, — 

MR.  MINOR:   Do  you  mean  29? 

Q.  27,  I  should  sa}^;  and  I  think  I  said  29  before. 
That  should  have  been  27.  If  you  bank  that  water  up, 
and  prevent  it  coming  on  34,  you  do  reclaim  your  swamp 
on  that  land,  but  unless  you  provide  a  means  of  rapidly 
carrying  it  off,  you  also  bank  it  up  on  Hanley's  27, 
don't  you? 

A.  We  built  a  ditch  that  we  supposed — and  I  think 
it  does;  this  is  the  first  j^ear  that  levee  has  been  built, 
since  the  water — it  was  built  last  fall,  the  levee  was  com- 
pleted— we  think  that  the  ditch  will  carry  the  water  that 
comes  off  from  his  27,  and  take  it  entirely  away. 

Q.  I  think  you  were  in  court  and  heard  Mr.  Griff- 
ing  testify  that  the  Orphan  ditch  would  only  carry  about, 
I  think  he  said,  12  cubic  feet;   but  whatever  he  said,  he 
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did  say  that  that  ditch  would  fill  up  when  the  river  was 
normally  full,  and  it  would  then  be  full  to  its  carrying 
capacity  from  the  river;  and  naturally,  you  cannot  put 
a  quart  into  a  pint  cup,  and  any  more  water  coming 
down  over  27  would  have  no  place  to  go — the  ditch 
would  be  full — so  it  would  have  to  bank  up  on  Hanley, 
wouldn't  it? 

A.  We  wouldn't  use  it  from  the  Orphan  headgate, 
don't  propose  to  use  it  from  the  Orphan  headgate; 
when  there  is  sufficient  water  coming  off  27  to  fill  the 
ditch. 

Q.  I  want  to  avoid  putting  you  back  on  the  stand, 
in  rebuttal,  for  anything  that  we  can  anticipate  now. 
You  know  Hanley,  in  his  affidavit,  says  that  you  are 
backing  the  water  up  on  him  today,  to  the  injury  of 
about  a  quarter  section  of  land.  What  have  you  got  to 
say  about  that? 

A.  We  were  not  backing  the  water  up  on  him, 
when  I  saw  it.   It  is  a  mistake. 

Q.  Would  it  be  possible,  in  your  opinion,  for  your 
reclamation  system  of  34,  to  throw  the  water  back  onto 
Hanley  ? 

A.  If  he  continues  in  diverting  the  water,  both  from 
his  dam  and  those  openings  in  the  river  bank,  in  excess 
of  any  earthly  necessity,  he  can  put  out  water  enough 
there  that  we  cannot  carry  in  that  ditch,  and  it  would 
back  it  up — no  question  about  that.  It  would  —  that 
levee  on  the  south  side  of  the  ditch,  the  lower  bank  of  the 
ditch. 

Q.     Well,  now,  Section  27  from  time  immemorial 
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has  been  naturally  flooded,  hasn't  it ;  without  any  opera- 
tion of  Hanley's?  It  was  flooded  in  the  Indian  country, 
wasn't  it? 

A.     I  was  not  there. 

Q.  Well,  from  what  you  would  see  of  the  situation, 
wouldn't  you  say  that?  I  was,  but  I  couldn't  testify  on 
that  point. 

A.  The  lower  part  of  it  has,  in  former  years,  been 
naturally  flooded  from  the  choked  up  condition  of  the 
channel  through  34  and  35. 

COURT:  How  does  that  Orphan  ditch  carry  off 
the  surplus  water? 

A.  It  runs  along  his  south  line  of  27,  our  north  line 
of  34.  There  is  no  bank  on  this  ditch,  on  the  upper  side. 
The  flood  water  and  excess  water  off  his  27  flows  unin- 
terrupted into  this  ditch.  On  the  south  bank  of  it,  the 
lower  bank  of  it,  we  have  built  a  large  levee  clear  across 
and  carry  that  water  onto  the  west,  onto  our  lands  fur- 
ther west,  and  prevent  its  overflow.  In  former  years, 
since  that  ditch  was  built,  such  an  excess  of  water  came 
across  27  that  it  obliterated  our  ditch  bank,  and  no  mat- 
ter what  we  turned  out  at  the  Orphan  headgate,  it  made 
no  current.  The  cross  current  off  27  was  so  much  greater 
that  the  water  coming  out  of  the  Orphan  headgate  sim- 
ply mingled  with  it,  when  it  struck  it,  and  went  on  south, 
across  34,  and  submerged  it. 

COURT:  Was  it  j^our  intention  by  that  Orphan 
ditch  to  carry  the  surplus  water  to  the  west  and  thence 
down  below? 


166  Pacific  Live  Stock  Company 

(Testimony  of  John  Gilcrest.) 

A.  Yes,  sir,  to  our  lands  adjoining  34 — 33  and  Sec- 
tion 4. 

COURT :  Was  that  sufficient  to  carry  off  the  flood 
waters,  except  in  cases  where  there  was  a  great  deal  of 
water  ? 

A.     From  the  river  itself? 

COURT :  No,  that  came  over  off  Section  27? 

A.  I  thought  it  was  sufficient — would  be  sufficient 
to  carry  the  excess  water  coming  off  27  further  out  where 
we  needed  it.  We  didn't  want  it  on  34— it  ruined  it.  It 
submerged  it  and  grew  nothing  but  tule,  and  there  was 
no  way  of  getting  it  off — tule  and  flag. 

COURT :  Was  the  condition  of  the  land  to  the  west 
at  the  end  of  the  ditch  low  enough  so  that  the  water 
would  naturally  run  that  way  after  digging  your  ditch? 

A.     Yes. 

MR.  TREAD  WELL:  I  want  to  call  your  atten- 
tion to  an  error  you  made.  You  said  Mr.  Griffing  said 
it  would  only  carry  12  feet.  What  he  said  was  it  would 
carry  27  feet  at  the  head ;  lower  down  it  took  90  feet. 

MR.  WOOD :  His  record  would  show.  I  didn't  pre- 
tend to  have  the  memory  of  it. 

MR.  TREAD  WELL:   It  is  only  an  error. 

Q.  Mr.  Gilc/irist,  as  a  matter  of  fact,  you  get,  as  it 
were,  a  double  benefit  from  keeping  the  water  off  the 
marsh  pool,  or  basin  of  34,  because  in  keeping  it  off  that, 
you  carry  it  on  to  other  lands  you  own,  and  get  it  for 
irrigation  purposes?  So  you  both  reclaim  a  marsh,  and 
irrigate  your  lands,  don't  you? 
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A.  We  claim  that  we  are  entitled  to  that  water 
below  for  lands  below  that  need  it  much  worse.  We 
could  irrigate  34,  and  the  lands  to  the  west  of  that  from 
the  Orphan  headgate. 

Q.  That  doesn't  quite  answer  my  question.  I  will 
put  it  briefly.  You  get  a  benefit  on  other  lands  that  you 
own,  from  the  water  that  you  conduct  away  from  Han- 
ley's  27  and  your  34,  don't  you? 

A.     We  do  get  a  benefit  from  it  in  that  way. 

Q.  Now,  the  Judge  asked  you  about  the  Orphan 
headgate.  As  a  matter  of  fact,  its  origin  was  a  simple 
diversion  of  stock  water,  wasn't  it? 

A.     I  think  that  was  its  origin,  yes,  sir. 

Q.     Who  were  the  men  you  say  put  it  in? 

A.     Porter,  Clemens  — 

Q.     Smith? 

A.  Not  at  that  time.  I  don't  think  Smith  had  any 
interest  in  it  at  that  time.  He  may  have  had,  but  I  don't 
think  he  had. 

COURT:  Mr.  Clemens  had  a  ranch  down  there, 
didn't  he? 

A.  Yes,  he  owned  33  at  that  time,  and  the  north 
half  of  four. 

COURT:  Was  his  ranch  also  irrigated  b}^  flood 
waters  at  any  time? 

A.  Yes,  sir,  flood  waters  from  above  him,  and  from 
a  slough  from  the  east  bank  that  came  in,  about  the 
northwest  corner  of  Section  33.  The  flood  water  came 
from  there. 

Q.     This  headgate,  this  ditch  and  headgate,  that  was 
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put  in  to  carry  stock  water  out,  by  these  men,  is  not  the 
same  structure  as  now  ? 

A.     It  was  not. 

Q.  In  fact,  in  the  former  proceeding,  your  company 
disclaimed  any  interest  in  that  stock  water  ditch,  and 
that  is  the  way  it  got  the  name  of  the  Orphan,  wasn't  it  ? 

A.  No,  I  think  we  never  disclaimed  any  interest  in 
the  ditch,  because  when  it  was  first  built,  it  was  for  stock 
water,  and  we  got  stock  water  from  it,  in  the  same  way 
that  Clemens  did.  It  passed  through  his  Section  33, 
north  half  of  4,  and  into 

Q.     What  was  it  you  did  disclaim? 

A.  We  disclaimed  that  thej^  could  use  it  at  any  and 
all  times,  as  they  eventually  tried  to  do. 

Q.  You  disclaimed  any  responsibility  for  keeping 
up  the  headgate,  or  keeping  it  in  repair,  didn't  you? 

A.  We  did,  because  at  that  time,  they  were  to  keep 
it  in  repair.   That  was  the  understanding. 

Q.     So  afterwards  you  bought  their  property? 

A.     We  did. 

Q.     So  now,  you  are  successor  to  their  rights? 

A.     We  are." 


"Q.  Now,  Mr.  Treadwell  asked  you  if  you  made  an 
inspection  of  the  river  when  the  flood  season  came  on,  to 
see  that  the  dams  and  things  were  open.  Do  you  make 
that  inspection  personally? 

A.     Personally. 

Q.     Every  year? 


vs.  William  Hartley  169 

(Testimony  of  John  Gilcrest.) 

A.     Every  year. 

Q.     And  how  often? 

A.     Several  times. 

Q.     Several  times  during  the  irrigating  season? 

A.  Prior  to  the  dates  that  they  are  permitted  to  put 
in  their  boards. 

Q.  You  are  handling  a  good  deal  of  property.  You 
are  handling,  as  manager,  all  of  the  company's  Oregon 
property,  aren't  you? 

A.     I  am. 

Q.  You  are  away  a  good  deal.  It  covers  a  good  of 
territory,  doesn't  it? 

A.     A  good  deal  of  territory. 

Q.  What  I  am  trying  to  get  at  is,  would  it  be  pos- 
sible that  these  dams  could  have  been  there  and  a^ou  not 
know  it,  in  former  times? 

A.  Yes,  they  might  be  in  times  that  I  am  absent. 
But  it  is  a  very  important  matter, — nothing  more  so— in 
the  spring  to  get  that  flood  water,  and  I  alwaj^s  make  it 
a  point  to  be  there  at  those  times,  and  look  into  it  myself. 

Q.  Now,  you  say  this  is  the  lowest  that  the  river 
has  been  in  your  recollection,  I  think  you  said? 

A.     I  did. 

Q.  Still  there  has  been  a  flood,  hasn't  there?  That 
is,  there  has  been  an  increase  in  volume? 

A.     There  has  been  an  increase. 

Q.     With  the  melting  snows,  and  the  spring  rains? 

A.     Yes.   There  has  been  no  flood. 

Q.     What  would  you  designate  a  flood? 

A.     When  the  river  goes  out  of  its  banks  at  points. 
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Q.     Wasn't  the  river  out  of  its  banks  at  all  this  year? 

A.     At  no  point  that  I  saw  was  it  out  of  its  banks. 

Q.  Well,  I  understood  both  the  young  engineer 
here,  Mr.  Griffing,  and  Mr.  Treadwell  to  say  that  at 
times  early  in  April,  I  think  they  put  it, — it  might  pos- 
sibly have  been  March — the  river  was  so  nearly  bank 
full,  that  it  was  running  out  from  the  depressions  and 
low  places  in  the  bank? 

A.     That  is  true. 

Q.     You  wouldn't  call  that  a  flood? 

A.  I  would  not.  Those  depressions,  or  cuts,  or 
openings,  were  not  as  the  bank  was  originally.  The  sod 
was  broken.  There  were  openings  there.  The  water 
could  go  out  when  it  was  not  nearly  bank  full. 

Q.  You  mean  b}^  flood,  that  the  whole  river  gets 
out  over  the  bank  its  entire  length  ? 

A.     No,  I  don't. 

Q.     Spreads  out  over  the  country? 

A.  No,  no.  When  it  goes  out  of  its  banks  naturally, 
at  points  that  it  has  in  former  years,  and  it  is  specified 
in  the  decree  in  several  places  as  to  some  parties  de- 
fendant in  the  decree,  that  they  were  entitled  to  the 
water  that  got  out  of  the  banks  natiu-ally  at  flood  times, 
before  they  had  the  right  to  put  their  boards  in. 

Q.  Well,  then,  the  river  always,  even  in  what  you 
call  flood  time,  has  some  part  of  its  banks  out  of  water, 
and  it  gets  its  relief  through  what  you  might  call  safety 
valves,  natural  depressions  in  the  bank? 

A.     It  does." 
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"Q.  Mr.  Gilc/irist,  in  putting  in  this  Orphan  head- 
gate  and  ditch,  was  the  main  purpose  to  reclaim  34  or  to 
carry  out  irrigation  water  to  three  and  four? 

A.     Both. 

Q.  You  could  not  say  which  was  the  most  import- 
ant? 

A.     No,  about  equal." 


"Q.  Mr.  Gilc/irist,  I  talked  with  Mr.  Hanley  at 
lunch  about  your  statement  that  he  refused  to,  cooperate 
with  you  in  opening  up  the  channel  of  the  river,  and  I 
will  be  frank  to  say  he  does  not  recall  it.  Could  you  be 
more  specific  about  the  conversation,  when  and  where  it 
was,  to  refresh  his  memory  ? 

A.  No,  I  cannot;  but  we  discussed  it  numerous 
times.  I  think  I  was  mistaken  this  morning  in  saying 
that  he  never  had  agreed  after  his  brother  Ed  Hanley 
had  left  the  country,  practically  given  up  the  handling  of 
the  property,  that  he  never  had  agreed  with  us  in  open- 
ing that  river  channel  down  through  there  between  34 
and  35.  I  am  sure  that  I  was  mistaken,  because  I  think 
one  time  Mr.  Hanley  and  Mr.  Kenj^on,  Mr.  Minor  and 
I  think,  yes,  Mr.  Johnson,  Civil  EfUgineer  up  there,  we 
were  all,  I  think,  at  the  same  time  right  there  at  the 
corner  of  34  and  35,  right  at  the  northeast  corner,  and 
we  discussed  the  matter,  and  he  said  then  that  he  was 
willing  to  join  us  in  making  it. 

Q.     About  when  was  that? 

A.  Oh,  I  can't  remember  the  year.  I  don't  recollect 
the  year,  I  remember  the  circumstance. 


172  Pacific  Live  Stock  Co7npany 

(Testimony  of  Ben  Newman.) 

Q.  Could  you  say,  however,  about  how  long  ago, 
eight  years,  ten  years? 

A.  I  should  say  fully  eight  years  ago,  or  more; 
eight  years  ago  anyway." 

MR.    BEN    NEWMAN, 

Foreman  of  the  complainant's  Island  Ranch,  testi- 
fied as  follows: 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Treadwell: 

"Will  you  state  to  the  Court  when  you  first  noticed 
Mr.  Hanley  taking  w^ater  from  the  river  through  the 
drain  ditch  this  year? 

A.  Well,  all  through  March,  and  up  until  about  the 
8th  of  April,  it  was  going  out  through  there. 

Q.  Will  you  state  what,  if  any,  effect  that  had 
early  in  the  year,  even,  on  your  stock  water  ? 

A.  Why,  I  went  up  there  in  March,  two  different 
times,  and  put  in  two  boards  clear  across  this  channel, 
to  try  to  get  some  water  down  to  the  Orphan  headgate, 
where  I  had  some  cattle  out  in  Section  4.  I  could  not  get 
any  w^ater  there,  so  I  had  to  finally  put  in  a  gasoline 
engine  and  pump  water  there  for  the  cattle. 

Q.  You  mean  you  tried  to  shut  up  the  drain  ditch 
so  as  to  force  water,  down  the  river — to  force  water 
down  the  river,  where  you  could  take  it  out  for  cattle? 

A.     Yes.  But  the  headgate  at  the  drain  ditch  was  in 
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very  bad  condition.  It  had  a  lot  of  hay  and  such  stuff, 
and  float  in  it. 

Q.  During  this  season  do  you  know  the  dam  of  the 
company  known  as  the  Mace  dam? 

A.     Yes,  sir. 

Q.  What,  if  any,  water  have  you  had  down  there, 
Mr,  Newman? 

A.  We  haven't  had  a  great  deal  there  until  about 
the  20th  of  April. 

Q.  Is  it  the  custom  of  the  company  to  take  \vater 
at  that  point? 

A.     Yes,  sir. 

Q.     What  land  is  irrigated  by  that  ? 

A.  What  we  call  the  Mace  field,  and  the  Turrell 
field  there. 

COURT:  Can  you  describe  those  by  the  sectional 
subdivisions  ? 

A.     Section  2,  I  guess  the  Mace  field  is. 

Q.  The  dam  that  you  refer  to  as  the  Mace  place  is 
the  one  that  is  marked  here  as  the  H.  B.  Mace  dam  in 
Section  2,  is  it? 

A.     Yes. 

Q.     That  is  the  company's  dam? 

A.     Yes,  sir. 

Q.  Where  is  the  land  of  the  company  that  is  par- 
ticularly irrigated  by  that? 

A.  Right  south  of  the  dam,  in  what  is  known  as  the 
Turrell  field.  I  guess  it  would  be  in — it  would  be  part 
of  these  two,  I  think, — the  south  half  of  it. 
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Q.  That  is,  the  ones  that  have  the  circles  around 
are  the  company's  land? 

A.  I  don't  know  just  what  section  that  is  in.  We 
call  it  the  Turrell  field. 

COURT:     What  is  the  section? 

A.     12  and  11. 

Q.     So  it  would  be  11,  12  and  2,  would  it? 

A.     Yes. 

Q.  In  the  big  Island  field  itself,  down  below  the 
house,  the  big  hay  field,  will  you  state  to  the  court  what 
the  condition  of  that  has  been  this  year. 

A.  There  is  practically  no  water  on  it.  It  is  dry, 
you  might  say. 

Q.  During  the  time  that  you  have  been  on  this 
ranch,  is  it  part  of  your  duty  to  examine  the  river  to 
see  whether  the  dams  are  kept  up  during  the  period  that 
the  decree  provides  the  river  shall  be  open? 

A.     Yes,  it  is. 

Q.  Do  you  go  up  and  down  the  river  every  year 
for  that  purpose? 

A.     Yes,  sir,  very  often. 

Q.  Prior  to  this  year,  have  you  ever  known  the 
Luig  dam,  or  that  old  skeleton  of  the  Voegtly  dam,  to 
be  maintained  in  the  river,  prior  to  the  time  allowed  by 
the  decree? 

A.     No,  sir. 
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CROSS  EXAMINATION. 
Questions  by  Mr.  Wood: 

Mr.  Newman,  when  was  it  you  saw  this  drain  ditch 
of  Hanley 's  full  of  water? 

A.  Well,  it  was  pretty  nearly  all  through  March 
and  up  until  about  the  7th  day  of  April. 

Q.     Did  you  make  frequent  visits? 

A.     I  went  up  there  once  or  twice  every  week. 

Q.  I  will  ask  you,  in  all  your  testimony  now,  to 
just  state  what  you  yourself  know. 

A.     Yes. 

Q.  You  say  that  in  that  interval  from  the  first  of 
March  to  the  6th  of  April,  you  were  up  numerous 
times? 

A.     Yes,  sir. 

Q.     Was  it  always  full  of  water? 

A.  It  alw^ays  had  about  the  same  amount,  except- 
ing some  nights  it  would  be  a  little  cold,  perhaps,  it 
would  be  up  and  down,  as  it  usually  is  there  at  that 
point. 

Q.  Well,  now,  isn't  that  a  good  headgate  con- 
structed just  in  the  same  character  as  one  of  the  dams 
in  the  river — good  substantial? 

A.     No,  sir,  it  is  not  a  good  headgate. 

Q.     Suitable  structure,  isn't  it? 

A.  It  was  at  one  time,  but  it  is  pretty  well  rotted 
away. 

Q.     That  is,  the  structure  of  it? 

A.     It  was  at  one  time. 
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Q.     I  say,  that  is  the  character  of  the  structure,  that 
is  the  way  it  was  built? 
A.     Yes. 


Where  is  it  rotten? 

Well,  on  the  sides  of  it. 

What  is  the  effect  of  the  rot? 

Well,  it  is  just  like  any  other  rot,  of  timber  and 
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water 

Q.  Well,  I  know,  but  how  does  it  affect  the  effi- 
ciency of  the  headgate? 

A.  Well,  naturally,  water  will  seep  through  places 
like  that,  you  know,  from  the  wings  and  go  around  it  on 
either  side  of  it. 

Q.  Did  you  notice  that  there  was  much  flow  of 
water  in  the  drain  ditch? 

A.     Yes. 

Q.     Was  it  moving  pretty  rapidly? 

A.  There  was  during  the  month  of  March,  and  up 
until  the  first  part  of  April. 

Q.  What  was  the  state  of  the  river  at  that  same 
time? 

A.  Well,  the  river  down  at  the  northwest — north 
of  the  Orphan  headgate,  was  very  Ioav  there  at  that 
time. 

Q.     How  was  it  up  by  the  Hanley  drain  ditch  head  ? 

A.  There  was  considerable  water  in  there,  but  this 
drain  ditch  is  lower  than  the  channel  of  the  river  is; 
when  the  boards  are  taken  out  of  that,  it  practically 
takes  all  the  water  that  is  in  the  river  there. 
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Q.  So  that  I  understand  that  the  boards  were  out 
during  all  these  times  that  you  were  up  there? 

A.  Yes,  sir,  I  think  until  about  the  7th  or  8th  of 
April,  some  one  put  them  in  and  also  hauled  some  hay 
and  stuff  and  put  around  it. 

Q.     No  flood  water  at  this  time? 

A.     Well,  not  to  speak  of,  like  usually. 

Q.  When  was  it  you  attempted  to  replace  the 
boards  yourself? 

A.  I  don't  remember  just  exactly  the  date.  It  was 
in  March. 

Q.  I  don't  expect  you  always  to  remember  the 
date,  unless  you  made  a  note  of  it,  but  you  might  re- 
member possibly  whether  it  was  the  early,  middle,  or 
late  March. 

A.  Well,  it  was  about  the  middle  of  March,  and 
also  the  latter  end  of  March. 

Q.  Just  state  a  little  exactly,  what  you  did,  will 
you? 

A.  I  put  two  boards  in  the  dam,  that  was  laying 
out  on  the  bank,  to  tr}^  to  force  more  water  down  the 
natural  river  channel. 

Q.     Did  you  do  anything  else? 

A.     No,  sir,  nothing  whatever. 

MR.  TREAD  WELL:  The  dam— you  mean  the 
headgate  ? 

A.     The  headgate,  yes. 

Q.  We  are  talking  now  about  the  drain  ditch  head- 
gate;  that  is  what  you  understand? 

A.     Yes. 
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Q.     What  effect  did  these  boards  have? 

A.  They  naturally  would  turn  more  water  down 
the  river  channel. 

Q.  Did  that  complete  the  entire  dam,  or  headgate? 
Did  that  make  it  fully  up,  or  were  there  more  boards  ? 

A.     No,  there  were  some  more  boards  there. 

Q.     Why  didn't  you  put  more  boards  in? 

A.  Well,  I  didn't  thing  it  was  necessary.  In  fact, 
there  was  water  running  around  each  wing  at  that  time, 
and  I  didn't  think  it  would  hold  any  of  it. 

Q.     How  much  water? 

A.  Well,  not  a  great  deal,  but  as  you  would  raise 
it — put  more  boards  in,  it  would  have  more  pressure  on 
it,  of  course.    It  would  force  it  around  that  much  worse. 

Q.  Well,  you  fixed  it  to  your  own  satisfaction,  as 
far  as  you  were  then  concerned? 

A.     I  didn't  do  anything,  only  put  in  two  boards. 

Q.  Did  you  complain  to  Mr.  Hanley,  or  Mr. 
Sterling,  or  anybody  about  the  rotten  condition? 

A.     No,  sir. 

Q.  Or  call  their  attention  to  any  of  the  difficulties 
that  you  were  having? 

A.     No,  sir. 

Q.     You  didn't  say  anything  to  anybody? 

A.     No. 

Q.     Well,  that  is  right  near  their  house,  isn't  it? 

A.  Well,  it  is,  oh,  a  mile  or  better,  I  guess,  from 
the  house. 

Q.     Well,  a  mile  is  nothing  up  in  that  country,  is  it? 

A.     It  is  that  much. 
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Q.  Yes,  I  know  it  is — it  is  a  mile  but  that  is  con- 
sidered in  that  country  not  far  to  go  to  speak  to  a 
neighbor,  is  i't? 

A.  Well,  it  is  just  as  far  in  that  country  as  it  is  in 
this  country,  I  should  judge.    A  mile  is  a  mile  anywhere. 

Q.  Yes.  Now,  you  went  there  constantly  then, 
during  that  same  interval  that  you  have  spoken  of,  from 
the  1st  of  March  to  the  6th  of  April? 

A.     Yes. 

Q.  My  understanding  of  your  answer  is,  you  in- 
tended to  say  that  at  no  time  did  you  call  anybody's 
attention  this  grievance,  or  make  any  complaint  about 
it? 

A.     No,   sir. 

Q.  Now,  where  was  it  that  j^ou  needed  this  stock 
water,  down  at  the  Orphan  headgate,  or  below? 

A.  In  Section  4,  I  had  a  bunch  of  cattle  I  was 
feeding.  I  wanted  to  get  some  water  into  Section  4, 
right  west  of  Mr.  Hanley's  3. 

Q.     That  was  at  what  date? 

A.     That  was  in  March. 

Q.  And  you  think  the  reason  you  didn't  get  any, 
or  sufficient  stock  water,  was  because  of  the  Hanley 
drain  ditch. 

A.  Well,  that  was  the  most  of  the  condition,  I 
guess.    It  would  turn  more  water  to  the  east  there. 

Q.     Yet  you  went  up  and  stopped  it  yourself? 

A.  Yes,  but  some  one  went  and  had  taken  those 
boards  out  again. 

Q.     Well,  you  went  back  frequently? 
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A.  Yes,  I  put  them  back  the  second  time,  but  yet 
they  was  taken  out  after  that. 

Q.  When  you  got  down  there,  did  you  find  that 
gave  you  all  the  stock  water  you  wanted? 

A.     No,  sir,  it  didn't. 

Q.     Where  was  the  leak?  What  was  the  trouble? 

A.  It  seemed  to  keep  still,  going  to  the  east  through 
the  drain  ditch. 

Q.     Through  the  drain  ditch? 

A.     Yes. 

Q.  It  would  have  to  go  through  the  headgate, 
wouldn't  it? 

A.     Yes,  sir. 

Q.  You  just  now  said  that  very  little  water  was 
going  around  the  wings. 

A.     Yes,  sir. 

Q.  So  that,  apparently,  as  I  look  at  it,  your  ex- 
planation doesn't  explain  why  you  didn't  get  stock  water. 

A.  If  sone  one  goes  and  takes  the  boards  out  after 
you  put  them  in,  I  don't  suppose  that  would  check  the 
water,  would  it? 

Q.  No,  it  would  not.  But  do  you  mean  to  say  you 
have  reason  to  believe,  within  an  hour  or  so  after  you 
put  them  in,  they  were  taken  out? 

A.  I  didn't  say  within  an  hour  or  so.  I  said  some 
time  within  four  or  five  days. 

Q.  Yes ;  well,  it  doesn't  take  the  water  four  or  five 
days  to  go  from  the  drain  gate  to  the  Orphan  headgate  ? 

A.     No. 

Q.     Yet  you  say  you  didn't  notice  any  appreciable 
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benefit  to  you  down  there.  I  am  not  trying  to  confuse 
you.  What  I  am  trying  to  get  at  is  this:  If  the  drain 
ditch  did  not  carry  away  the  water  you  wanted  for  stock 
water,  what  did ?  Where  did  it  go ?  Where  was  the  leak? 

A.  Well,  it  must  have  been  that  it  carried  the  water 
away  that  we  tried  to  get  for  stock  water,  because  I 
referred  that  I  had  shut  it  up  twice,  and  some  one  had 
went  and  taken  the  boards  out  again. 

Q.  Your  theory  is  then,  that  the  drain  ditch  was 
the  trouble? 

A.     It  was,  at  that  time. 

Q.  Well,  we  are  talking  about  that  time  now.  Well, 
now%  what  was  the  trouble  later  on? 

A.  Well,  the  condition  remained  that  way  up  until 
about  the  7th  or  8th  of  April,  and  I  think  probably  some 
of  JNIr.  Hanley's  men  shut  it  up  again.  Then  we  got 
considerable  water  out  there. 

Q.  Were  the  boards  they  put  in  better  than  the 
boards  you  put  in? 

A.  No,  but  they  had  hauled  some  hay  and  stuff,  and 
tamped  down  around  these  places,  so  as  it  would  hold 
them. 

Q.  You  think  stopping  those  leaks  around  the 
wings  made  all  the  difference? 

A.     It  would  make  some  difference,  of  course. 

Q.  You  said  there  wasn't  very  much  water  going 
around  the  wings.  Now,  I  simply  want  to  give  you  a 
chance  to  give  your  theory. 

A.     I  said  there  was  not  much  going  around  the 
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wings  at  the  time  I  was  there,  when  I  put  those  two 
boards  in. 

Q.  Now,  after  he  stopped  it  up,  and  tamped  it  with 
the  hay,  then  you  got  plenty  of  water,  did  you  ? 

A.     Yes,  sir,  we  got  plenty  of  water  then. 

Q.  And  that  was  the  only  change  in  the  length  of 
the  river,  so  far  as  you  know,  was  just  that  change  in  the 
drain  ditch. 

A.     Yes,  sir. 

Q.  Now,  when  was  the  high  water  this  year  in  the 
river? 

A.  Well,  I  don't  remember  exactly  the  date,  what 
time  the  highest  water  was.  I  didn't  measure  it.  Some 
time  along  the  first  part  of  April,  I  guess,  was  probably 
as  high  as  it  got. 

Q.     How  long  did  it  continue? 

A.  Well,  not  a  great  while.  I  don't  remember  just 
exactly  how  many  days. 

Q.     What? 

A.  I  say  I  don't  remember  just  how  many  days  the 
water  was  at  the  highest  point. 

Q.  Approximately  a  week — two  weeks — three 
weeks  ? 

A.     Possibly  a  week. 

Q.     Possibly  a  week? 

A.     Yes. 

Q.     That  would  be  the  outside? 

A.     I  think  so. 

Q.     Would  it,  or  would  it  be  ten  days? 
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A.  I  don't  think  it  would  be  ten  days  it  stayed  at 
the  highest  point. 

Q.  Did  it  get  so  high  that  it  went  out  of  the  river  at 
any  points  on  the  bank? 

A.  Yes,  sir,  it  overflowed  the  banks  through  27 
there. 

Q.     That  is  Hanley? 

A.     Yes,  sir. 

Q.     Anywhere  else? 

A.     Not  particular  that  I  know  of. 

Q.     His  was  the  only  place. 

A.     Yes,  sir. 

Q.  Did  you  examine  the  river  at  that  time  to  see 
where  it  was  flowing  out? 

A.     Yes. 

Q.  And  on  27,  on  Hanley's  place,  was  practically 
the  only  overflow. 

A.     Yes,  sir. 

Q.  And  you  made  it  a  point,  as  you  say,  to  examine 
frequently  ? 

A.     Yes,  sir. 

Q.  Had  the  river  always  been  accustomed  to  over- 
flow on  Hanley's  Section  27. 

A.     Yes,  sir. 

Q.  Had  it  been  accustomed  to  overflow  on  other 
sections  that  you  know  of? 

A,     Yes,  sir. 

Q.     What  other  sections? 

A.  All  other  sections  along  the  river  there  at  flood 
time  of  the  year. 
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Q.  The  river  bank  is  full  of  natural  depressions, 
is  it  not,  and  cuts? 

A.     Well,  not  full,  I  don't  think. 

Q.     A  good  many  of  them? 

A.     Well,  there  is  some  few,  yes. 

Q.  Well,  isn't  the  whole  river  bank  from  the  can- 
yon down  more  or  less  indented  and  especially  where  it 
comes  out  on  the  level,  and  the  river  bank  gets  higher 
than  the  surrounding  country. 

A.     Yes,  sir. 

REDIRECT  EXAMINATION. 

Q.  Mr.  Newman,  you  stated  that  you  didn't  have 
enough  stock  water;  you  couldn't  get  it  down? 

A.     Yes. 

Q.  Then  later  on,  you  said  that  after  Mr.  Hanley 
closed  up  the  drain  ditch,  you  had  plenty  of  water — 
what  did  you  refer  to  ? 

A.     To  the  stock  water. 

Q.     You  didn't  refer  to  irrigation? 

A.     No,  sir." 

MR.  WILLIAM  HANLEY. 

The  defendant  William  Hanley  testified  as  follows : 

DIRECT  EXAMINATION- 

Questions  by  Mr.  Wood: 
"Mr.  Hanley,  by  the  first  article  of  the  information 
against  you  in  this  proceeding,  you  are  charged  with 
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aiding  and  abetting  Henry  Luig  in  taking  water  out  of 
the  west  fork  of  Silvies  River  by  means  of  what  is  known 
as  the  Luig  dam,  here  so  called,  being  in  Section  31, 
township  23  south,  range  31  east,  from  the  15th  of  May 
till  the  1st  of  Juh^ — no,  about  the  month  of  April  of 
this  year.  I  wish  you  would  state  whether  you  conspired 
with  Luig  or  anybody  else  in  this  matter,  or  what  inter- 
est Luig  had  in  it? 

A.  I  haven't  seen  Mr,  Luig  only  about  once  in 
three  or  four  years.  I  got  some  cattle  of  him  this  spring, 
but  as  far  as  this  dam  is  concerned,  he  had  nothing  to  do 
with  putting  the  boards  in  and  closing  it  up.  This  is 
not  a  Luig  dam,  it  is  the  real  31  dam,  and  belongs  to  31. 
Mr.  Luig's  right  in  this  dam  commenced,  I  would  say, 
about  1900,  that  they  helped  me  construct  the  present 
dam  that  is  in  there,  as  a  matter  of  accommodation, 
additional  right  to  the  dam  that  they  had  down  at  their 
place.  They  had  a  dam  at  their  house,  about  half  way 
through  Section  6,  I  think  is  where  the  Luig  dam  real- 
ly is. 

COURT:  This  dam  then  is  your  dam  and  not 
Luig's? 

A.     Yes,  it  is  the  31  dam. 

COURT:  Did  you  claim  it  was  your  dam  at  the 
time  ? 

A.  Well,  I  claim  it  now  as  my  dam  as  the  William 
Hanley  Company,  as  the  owner  of  31. 

COURT:     Section  31. 

A.     This  dam  originally,  the  construction  of  a  dam 
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in  31  commenced  back  in  the  latter  part  of  the  eighties. 
Q.     Who  built  it  first? 
A.     Pete  Stenger  built  the  first  dam  on  31. 

COURT:     Was  that  prior  to  this  litigation? 

A.  Prior.  About  1887,  I  think,  it  dates.  The  liti- 
gation commenced,  the  commencement  of  this  was  about 
1900. 

Q.  And  from  the  Stenger  ownership  to  what  own- 
ership did  it  pass? 

A.     It  passed  to  me  under  lease. 

Q.     Well,  you  mean  the  dam  under  lease? 

A.     The  section. 

Q.     Pete  Stenger  had  31  leased,  did  he? 

A.     Had  31  leased. 

Q.     From  whom? 

A.  From  the  Willamette  Valley  &  Cascade  Moun- 
tain Wagon  Road  Company. 

Q.     What  was  the  purpose  of  building  this  dam? 

A.     It  was  to  spread  the  water  on  31  to  irrigate  it. 

Q.     Was  that  its  original  purpose  of  construction? 

A.     Yes,  sir. 

Q.  Well,  now,  to  Stenger,  you  succeeded,  as  suc- 
ceeding to  his  lease?    Did  I  understand  riffht? 

A.     Yes,  to  his  lease. 

Q.  Was  this  dam  that  is  in  question  here  today,  the 
same  identical  physical  dam  that  was  there  originally? 

A.  No,  it  is  not.  It  is  further  down  than  the 
original  dam. 

Q.     Well,  when  was  this  one  put  in? 

A.     This  one  was  put  in,  I  would  say,  in  1898. 
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Q.     Before  the  decree? 

A.     Yes,  before  any  litigation. 

Q.  This  dam  was  in  existence  at  the  time  of  the 
decree  ? 

A.     Yes. 

Q.  When  did  Luig  get  an  interest  in  using  water 
diverted  by  this  dam? 

A.     In  1898. 

Q.     For  what  consideration? 

A.  Oh,  just  as  a  matter  of  assisting  me  in  putting 
it  in. 

COURT :  How  much  of  his  land  is  watered  from 
that  diversion? 

A.  Why,  I  never  followed  that  out  in  detail.  As  a 
matter  of  fact,  he  could  irrigate  all  of  it  from  it,  because 
it  would  be  above  it.  The  gravity  would  irrigate  all  of 
it,  but  I  wouldn't  say  how  much  of  it  does  actually  irri- 
gate, but  I  think  practically  all  of  it. 

COURT:     How  much  has  he? 

A.  In  Section  6  he  has  320  acres — half  of  it.  The 
river  itself  runs  right  through  this  half  section  he  has, 
I  think,  all  the  way. 

MR.  WOOD :  I  have  the  deeds  down  in  my  office, 
and  for  convenience,  I  will  ask  into  the  record,  who  is 
the  owner  now  of  Section  31  ? 

A.     The  William  Hanley  Company. 

Q.     From  M^hom  did  they  buy  it? 

A.  Why,  I  think  that  the  contract  first  was  to  you, 
and  later  it  was  turned  into  William  Hanley  Company 
— to  you  personally. 
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Q.  Yes.  And  the  title  is  derived  from  this  I^and 
Grant  Company? 

A.  From  the  Willamette  Valley  Wagon  Road 
Company. 

Q.  Well,  now,  so  far  as  this  contempt  is  concerned, 
the  putting  in  of  those  boards  in  the  month  of  April  you 
assumed  the  entire  responsibility  of? 

A.     Yes,  sir. 

Q.     And  exonerate  Luig? 

A.     Yes,  sir. 

A.  Now,  by  the  second  article  of  the  information, 
you  are  charged  with  conspiring  with  George  Young 
and  Hull  Hotchkiss  and  Carey  Thornburg,  in  violating 
the  decree  by  putting  the  boards  in  the  dam  known  as 
the  Young  dam,  in  the  northeast  quarter  of  Section  30, 
township  23  south,  range  31  east.  Now,  first  as  to  the 
conspiracy,  in  aiding  and  abetting  those  men  Young  and 
Hotchkiss,  I  want  you  to  state  whether  you  had  any- 
thing to  do  with  them,  or  anything  to  do  with  that  dam 
this  year. 

A.  Not  a  thing.  I  have  not  even  visited  with  anj'^  of 
them  that  I  know  of,  excepting  Mr.  Thornburg,  who  has 
charge  of  31,  who  handles  it,  and  cuts  the  hay  off  of  it. 

Q.     He  has  charge  for  whom? 

A.     For  the  William  Hanley  Company. 

Q.     So  that  he  is  your  representative  for  31? 

A.     Yes,  for  31. 

Q.  Has  Section  31  anything  to  do  with  the  Young 
dam? 

A.     Not  a  thing.  The  Young  dam — the  Young  dam 
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really  belongs  to  the  William  Hanley  Company  now. 
That  is,  they  have  paid  Mr.  Young  for  the  dam. 

COURT:  Whose  land  is  that  on,  Mr.  Hanley? 
A.     It  is  on  Section  19. 

COURT:     Is  that  on  your  land? 
A.     Yes,  it  belongs  to  the  Harney  Valley  Improve- 
ment Company,  19,  20  — 

COURT:     It  is  on  19,  is  it? 
A.     It  is  on  19. 

COURT:     Not  on  30? 

A.  Not  on  30.  Mr.  Young  said  that  he  had  got 
some  hay  from  me,  and  that  he  was  going  to  take  it  out, 
and  if  I  would  square  off  his  hay  bill,  that  he  would  turn 
me  over  his  interest  in  the  dam,  that  he  didn't  expect  to 
use  it  any  more,  that  he  had  been  held  for  contempt,  or 
something  about  it,  but  he  said  if  I  didn't  take  it,  why, 
he  would  take  it  out.  So  that  I  squared  off  his  hay  bill, 
and  taken  his  interest  in  the  dam. 

Q.  Now,  did  Young  also  help  to  build  the  dam,  and 
get  the  original  right  of  water  diversion,  as  far  as  you 
were  concerned,  for  helping  construction? 

A.     In  which?  In  the  Young  dam ? 

Q.     In  the  Young  dam. 

A.  Why,  he  had  been  the  entire  owner  of  it  up  to 
the  time  that  he  turned  it  over  to  me.  That  is,  as  far  as 
I  know,  that  he  was  the  owner  of  it. 

COURT:  That  Young  dam  was  comprised  in  the 
suit,  was  it? 

MR.  TREAD  WELL:     Yes,  your  Honor. 


190  Pacific  Live  Stock  Company 

(Testimony  of  W.  D.  Hanley.) 

MR.  WOOD :  Yes,  sir.  Now,  I  will  state  to  the 
court  at  this  time,  that  I  prepared  Mr.  Hanley's  affi- 
davit with  extreme  haste,  and  it  may  be  inferred  there 
is  a  contradiction  betw^een  his  affidavit  and  his  present 
statement.    I  would  like  to  bring  that  out. 

COURT:     Very  well. 

Q.  I  understood  you,  at  the  time  I  was  dictating 
your  affidavit  filed  here,  that  when  you  took  the  dam 
over,  you  didn't  know  that  it  had  been  the  subject  of  a 
ruling  in  contempt  proceedings.  Evidently  that  is  my 
mistake,  because  I  now  understand  you  to  saj'^  that 
Young  told  you  that  he  was  prohibited  from  using  it. 

A.     Yes. 

Q.     So  your  present  statement  here  is  correct? 

A.     Yes. 

Q.  Now,  what  was  your  purpose  in  acquiring  the 
Young  dam  ?    For  what  use  did  you  intend  to  put  it  to  ? 

A.     To  get  some  water  on  Section  29. 

Q.     Was  that  involved  in  the  decree? 

A.     No,  sir. 

Q.  Who  was  the  ov/ner  of  29  at  the  time  of  the 
decree  ? 

MR.  TREAD  WELL:  Just  a  moment,  please. 
We  want  to  object  to  the  question  as  to  whether  it  was 
involved  in  the  decree,  on  the  ground  the  decree  is  the 
best  evidence  of  what  is  involved  in  it. 

MR.  WOOD:  Of  course  it  is.  I  suppose  we  will 
all  come  to  that  and  interpret  it.    I  can  amend  the  ques- 
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tion  by  saying,  did  you  understand  it  was  involved  in 
the  decree. 

Q.  Did  you  understand  Section  29  was  ever  in- 
volved in  litigation  ? 

A.     It  was  not. 

Q.     I  say,  did  you  understand  it  was  or  was  not? 

A.     It  was  not. 

Q.  Who  was  the  owner  at  the  time  of  the  decree, 
of  29? 

A.  Why,  the  Willamette  Valley  &  Cascade  Wagon 
Road  Company. 

Q.  Strictly  speaking,  Mr.  Hanley,  at  that  time,  I 
think  the  title  had  all  vested  in  Charles  Altschul. 

A.     Well,  probably  in  Charles  Altschul. 

COURT:     Was  Altschul  a  party? 

MR.  WOOD:     No,  your  Honor. 

Q.  Well,  what  was  your  purpose  in  acquiring  the 
Young  dam  in  relation  to  29?  What  use  did  you  pro- 
pose to  make  of  it? 

A.  To  get  some  water  on  29.  I  have  leased  it  at 
the  present  time,  two  years  ago,  I  leased  it  to  a  party  to 
put  in  grain,  and  I  expected  to  use  it  to  get  a  little  water 
on  this  grain  crop,  so  that  I  could  raise  some  grain, 

Q.  Who  is  the  fee  simple  owner  of  29  now?  Who 
owns  the  title? 

A.     The  William  Hanley  Company. 

Q.  Now,  so  that  there  may  be  no  confusion,  regard- 
less of  your  ownership  of  the  Young  dam,  and  regardless 
of  your  intent  to  use  it,  had  you  ordered  it  used  this  year, 
or  did  you  know  it  was  being  used? 
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A.  Why,  I  never  knew  that  it  was  being  used,  or  it 
were  used,  till  Mr.  Treadwell  told  me  at  the  Pacific 
Livestock  Company's  ranch,  on  the  Sunday,  I  think 
the  date  is,  as  stated  by  Mr.  Treadwell,  May  24th. 

Q.     Had  you  ordered  it  to  be  used? 

A.     No,  sir. 

Q.  And  do  you  know  now  who  put  the  boards  in 
and  who  started  to  use  it? 

A.  Why,  I  went  and  looked  at  it  after  all  this  fuss 
came  up,  and  Mr.  Treadwell  had  started  these  proceed- 
ings, I  went  and  looked  at  the  Young  dam,  and  I  seen 
there  hadn't  been  any  boards  in  it,  nor  there  hadn't  been 
any  water  went  out  on  the  east  side. 

Q.     Well,  had  any  water  gone  out  on  the  west  side? 

A.  Yes,  there  had  been  some  water  went  out  on  the 
west  side. 

Q.     Where  would  that  go  to? 

A.  Why,  that  would  go  onto  Mr.  Hotchkiss,  in 
Section  30,  I  think.   Yes,  30. 

Q.  Well,  now,  you  said  there  hadn't  been  any 
boards  in.  There  would  have  to  be  boards  in,  to  throw 
that  water  out,  wouldn't  there? 

A.  Oh,  no,  no.  There  was  plenty  of  water,  as  far 
as  the  river  was  concerned.  It  was  practically  full  all 
spring.  It  was  practicallj'^  full,  after  the  water  com- 
menced running,  and  I  think,  probably — I  don't  want  to 
contradict  any  witnesses, — it  is  really  bearing  down  a 
little  on  exceptionally  drj'  season,  while  it  is  a  dry  season, 
but  the  Foley  Slough  has  run  some  water,  some  consid- 
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erable  water.  The  Foley  Slough  is  really  the  safety  valve 
to  the  river. 

COURT :     Where  is  that  located? 
A.     That  is  located  above  where  the  river  comes  into 
the  valley. 

COURT:     Up  in  the  upper  valley? 

A.  No,  in  the  Harney  Valley,  about  two  miles 
above  where  the  canyon  comes  in.  It  is  a  slough  that 
works  as  a  kind  of  automatic  valve  to  the  river.  When 
there  is  excessive  water  comes,  this  slough  raises  exceed- 
ingly high — will  probably  take  out  twice  or  three  times 
as  much  as  this  river  channel — and  then,  as  it  drops 
back,  the  river  will  hold  the  water  and  the  slough  will 
reduce  much  faster  as  it  gets  lower. 

COURT:     Operates  as  a  reservoir? 
A.     Operates  as  automatic  relief  to  what  is  known 
as  the  river  channel. 

COURT:     Not  as  a  reservoir,  then? 

A.  Not  as  a  reservoir,  but  it  runs  down  on  the  east 
side  east  of  the  river.  But  when  the  Foley  Slough  does 
run  considerable  water,  it  indicates  that  there  is  an  ex- 
cess of  what  the  river  will  carry.  While  I  would  not  want 
to  lead  the  Court  to  understand  that  the  river  was 
crowded  full,  but  it  was  full  of  water  all  spring." 

^  ^  4|^  j|^  ^ 

Q.  "Now,  by  Article  5,  you  are  charged  with  having 
this  drain  ditch  unnecessarily  opened  in  March  and 
April,  and  diverting  so  much  water  from  the  river  that  it 
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lowered  the  river  and  deprived  them  of  water.  I  wish 
you  would  state  about  that — March  and  April. 

A.  The  drain  ditch  was  watched  very  carefully  last 
winter.  The  fact  of  it  is,  I  commenced  last  fall  on  a  plan 
to  see,  as  far  as  the  local  use  of  irrigation  and  handling 
of  water,  in  every  way  that  I  would  make  peace  with  the 
Pacific  Live  Stock  Company,  and  if  there  were  any  way 
at  all  to  get  an  understanding  so  that  we  would  not  have 
continually  these  little  gnats  of  things,  and  especially  to 
be  rounded  up  here  and  set  as  a  criminal,  that  I  would 
do  it ;  and  I  have  continuously  worked  at  it,  even  to  the 
last  moment,  with  Mr.  Treadwell,  at  the  Pacific  Live 
Stock  Company's  ranch.  And  the  boards  in  the  drain 
ditch  were  kept  so  but  very  little  water  went  out  at  it. 
Last  winter  when  we  were  feeding  —  the  winter  was 
evenly  cold  last  winter,  and  the  ice  froze  the  channel  clear 
to  the  bottom  of  everything. 

Q.     Of  the  river,  or  the  ditch? 

A.  Of  the  river  and  the  ditch,  too.  So  that  we 
couldn't  really  keep  the  water  off  31  or  27.  And  there 
was  no  raise  in  the  water — it  was  just  a  matter  of  the  ice 
freezing  to  the  bottom  and  shutting  the  channel  off.  So 
we  watched  it  very  closely,  and  as  soon  as  the  spring 
came,  and  broke  up  the  ice  and  the  river  cleared,  I  issued 
the  orders  positively  to  have  the  drain  ditch  closed  up 
this  year  and  kept  closed  up.  Also  to  stop  the  breaks 
along  the  river.  The  water  all  has  to  go  out  of  what  is 
known  as  this  river  channel  between  where  it  enters  27 
and  the  middle  of  85,  as  the  conditions  were  at  the  time 
of  the  decree.    And  in  doing  this  I  have  suffered  the 
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greatest  injustice,  both  on  27  and  on  35,  by  being  alto- 
gether over-watered  and  especially  with  the  big  levee 
that  the  company  has  built  on  the  south  side  of  27,  or  on 
their  north  side  of  34.  And  in  that,  I  went  so  far  as  to 
counsel  with  you,  Mr.  C.  E.  S.  Wood,  to  know  this 
spring,  what  was  the  best  way  to  proceed  to  relieve  our- 
selves of  that  levee.  And  after  consultation,  amongst 
other  things — I  was  going  to  Salt  Lake,  but  I  went  via 
San  Francisco,  probably  more  than  anything  else,  to 
consult  with  Mr.  Treadwell,  as  it  seemed  to  me  to  be  so 
radically  unjust  that  they  would  start  water  from  out  of 
this  river  channel,  and  try  to  run  it  west  where  there  was 
more  than  a  foot  gravity,  in  a  mile  east,  that  the  water 
positively  could  not  get  out  without  they  put  up  this 
unreasonable  levee,  and  forced  the  water  back  onto  27, 
in  order  to  get  gravity  so  that  it  would  run  out.  But  I 
still  thought,  if  I  had  to  give  up  a  crop  on  27,  that  I 
would  do  it  to  see  if  there  were  some  peace  with  the 
Pacific  Live  Stock  Company,  after  living  with  a  disagre- 
able  condition  existing  for  more  than  30  years.  So  I 
went  to  San  Francisco,  and  Mr.  Treadwell  was  out,  and 
I  called  his  office  and  a  young  man  from  his  office  came 
to  the  St.  Francis  Hotel  and  I  gave  him,  in  notes  and 
oral  statements,  my  message  to  Mr.  Treadwell.  After 
returning  from  Salt  Lake,  I  received  a  letter  from  Mr. 
Treadwell,  that  Mr.  Treadwell  put  in  the  record  here — 
also  the  purport  of  my  answer  to  him. 

Q.  Well,  now,  before  you  get  too  far  away, — I  am 
going  into  this  question  of  the  conversation  with  you 
and  Mr.  Treadwell  later  on.    Before  you  get  too  far 
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away  from  the  drain  ditch,  which  is  what  we  are  talking 
about  now, — you  said  that  you,  by  stopping  the  drain 
ditch,  suffered  a  great  injustice.  As  I  understand  the 
decree,  you  can  use  that  drain  ditch,  at  all  times  of  the 
year,  when  it  is  necessary  to  keep  you  from  being  over- 
watered.   Is  that  right? 

A.     Yes. 

Q.  Then  I  interpret  your  answer  to  mean — you  can 
explain  if  I  am  wrong — that  by  stopping  it,  and  trying 
to  avoid  trouble,  you  really  over-watered  your  land? 

A.     Yes,  sir. 

Q.     Instead  of  draining  it  off? 

A.     Yes,  sir. 

Q.     And  at  what  time  was  that  ? 

A.  Well,  it  was  early  in  April,  that  I  ordered  these 
boards,  and  told  them  to  haul  manure,  and  such  stuff  as 
would  actually  stop  all  the  water  from  going  through 
the  drain  ditch. 

Q.  What  is  the  engineering  plan,  or  arrangement 
by  which  this  drain  ditch  protects  you  from  flooding? 

A.  The  drain  ditch  was  constructed  by  mutual 
agreement  by  Mr.  Gilc/trist  and  myself,  about  1893; 
and  the  whole  object  of  it  was — the  east  side  of  the  river, 
in  27  and  35  and  36,  were  all  tule  and  flag  marshes,  ex- 
cepting little  high  places,  where  some  hay  were  cut ;  also 
on  the  west  side  of  the  river  there  was  34  and  the  lower 
part  of  27  that  is  the  south  part  of  27,  were  tules  and 
flags — and  the  object  of  this  drain  ditch  was  to  carry 
away  this  surplus  water  to  Embree  Slough,  so  as  to  make 
those  lands  productive  of  a  good  crop  of  wild  grass  hay. 
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Q.  How  did  it  get  hold  of  the  water?  Where  was 
the  intake? 

A.  The  intake  was  from  the  river  channel  itself,  and 
the  theory  of  it  was,  to  take  it  out  of  the  river  channel 
before  it  spread  over  the  banks.  The  top  of  the  bank  of 
what  is  called  this  river,  is  practically  level  from  there 
to  below  the  middle  line  of  35,  a  mile  and  a  quarter,  there 
is  not  a  variation  in  the  real  top  of  the  bank  of  what  is 
called  this  river  channel;  and  as  originally,  at  the  time 
of  the  decree,  which  Judge  Webster  and  Mr.  Minor  both 
said  to  me  — 

MR.  TREAD  WELL:  Just  a  moment,  your 
Honor.  This  decree  is  not  only  here  before  the  Court, 
but  it  has  been  construed  by  this  Court,  and  it  has  been 
construed  by  the  Circuit  Court  of  Appeals.  Now,  are  we 
going  to  go  into  outside  evidence  as  to  its  meaning  on  this 
subject?  The  Court  has  said  it  doesn't  mean  what  they 
claim. 

MR.  WOOD:  Well,  let  that  go.  It  is  too  far  back, 
and  as  Mr.  Treadwell  says,  the  decree  is  written  now. 
Let  us  stick  to  the  proposition  of  what  was  intended  by 
the  drain  ditch,  and  how  it  accomplished  it. 

Q.  I  understand  you  that  it  was,  as  you  spoke  of 
Foley  Slough  being  an  automatic  safety  valve,  so  this 
drain  ditch  was  a  safety  valve  to  lower  or  to  help  carry 
off  part  of  the  flood  of  the  river. 

A.  The  excess  water  from  the  river.  I  would  say 
that  the  difference  in  the  change  of  that  country  that 
was  effected  by  that,  that  that  drain  ditch  really  made  a 
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difference  of  2,000  to  3,000  tons  of  hay  in  that  location 
there. 

Q.  Then  what  water  the  drain  ditch  does  take  away, 
where  does  it  deliver  it  ? 

A.     It  delivers  it  to  the  Embree  Slough. 

Q.     Does  the  company  get  the  benefit  of  it  then? 

A.     Yes,  sir. 

Q.  Now,  you  say  you  gave  the  orders  early  in 
April  to  stop  the  head  of  the  drain  ditch,  and  that  you 
suffered  in  consequence?  But  how  about  the  month  of 
March — was  there  any  necessity  for  you  to  us3  it  for 
drainage  j^urposes  in  March? 

A.  Well,  it  was  ver^^  technical  in  the  winter  to  do 
anything  to  keep  the  land  from  being  flooded,  on  account 
of  the  water  that  were  coming,  what  little  water  were 
coming,  spreading  all  over  our  fields. 

Q.     Why  — 

A.     So  that  we  couldn't  feed  in  them. 

A.  I  know,  but  why  did  this  water  have  a  tendency 
to  spread  ? 

A.     On  account  of  the  ice  in  the  river  channel. 

Q.     In  the  channel  itself? 

A.     Yes,  in  the  channel  itself. 

Q.  In  other  words,  there  was  what  you  might  call 
an  ice  dam? 

A.  It  was  filled  with  ice.  The  channel  was  actually 
froze  down. 

COURT:   Was  that  an  unusual  thing? 

A.  Yes,  I  would  say  it  were,  Judge.  Last  winter 
was  evenly  cold  for  a  long  period,  and  the  ice  froze  ex- 
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ceptionajlly  deep.  But  this  is  practically  no  'channel 
down  through  there — there  is  no  gravity  to  it.  It  is  no 
channel  through  there  to  speak  of.  If  it  were  prettj^  well 
open,  it  would  go  through — the  water  would  go  through ; 
but  otherwise  it  takes  but  little  to  obstruct  it. 

COURT:  Another  season,  when  the  ice  is  not 
frozen  to  the  bottom  of  the  channel,  does  it  gorge  when 
it  breaks  up? 

A.  Oh,  no,  it  doesn't  have  current  enough  for  that. 
It  just  simply  lays  there. 

Q.  Where  is  it  you  mean  to  say  that  the  channel  is 
so  sluggish  it  takes  very  little  to  obstruct  it  ? 

A.     Through  27  and  35. 

Q.  Yes.  Now,  how  about  this  drain  ditch  head- 
gate  being  rotten  and  leaky  ?  When  was  it  built,  or  when 
was  it  rebuilt,  if  at  all? 

A.  It  was  repaired  last  fall.  I  didn't  only  ride  up 
to  the  gate  a  few  times — it  really  looked  in  very  bad 
order. 

Q.     Who  did  the  repairing? 

A.  Mr.  George  McLaren  and  the  McLaren  boys 
under  him. 

Q.     He  is  here,  isn't  he. 

A.     Yes,  sir. 

COURT:     Under  your  direction? 

A.  Well,  yes,  under  an  order  to  repair  the  gate, 
put  it  in  order. 

Q.     When  was  that  done? 
A.     Last  season. 
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Q.  Now,  you  are  accused  of  making  cuts  in  the  river 
bank  through  27,  for  the  purpose  of  facilitating  the 
slopping  over  of  the  river  for  your  benefit  on  that  sec- 
tion, and  there  are  some  photographs  here,  or  at  least 
one,  which  I  think  I  showed  you,  with  a  pole  stringer 
across  the  gap,  and  some  perpendicular  boards  laid  in. 
I  wish  you  would  state  whether  you  cut  any  gaps  in  the 
river  bank  at  all,  or  did  anything  to  lower  the  level  of 
the  bank,  so  as  to  aid  the  water  of  the  river  getting  out? 

A.  I  have  had  a  man  upon  Section  3  working  on  the 
river,  with  an  assistant  whenever  he  needed  it,  with 
special  instructions  to  keep  those  gaps  closed  up;  and 
when  I  went  down  with  Mr.  Treadwell,  it  was  the  first 
time  that  I  had  heen  down  along  the  channel  this  season 
after  the  water  came,  and  the  water  were  coming  out 
every  place,  and  of  course,  there  might  be  some  little 
nicks  where  it  would  cut;  but  I  have  no  knowledge  of 
anj^  such  a  place  being  on  the  river;  and  if  it  were,  why, 
it  was  just  because  it  had  broken  itself  out.  There  is 
dikes  built  along  there,  and  they  are  not  really  overly 
substantial,  most  of  them,  and  when  the  water  breaks 
through  a  couple  of  feet  above  the  surface  of  the  ground, 
and  if  it  gets  started  once,  those  places  cut  out  very 
quickly.  If  there  were  any  place  there,  it  certainly  cut 
out.  The  man  that  was  down  there  had  full  instructions 
to  close  them  up,  and  I  have  brought  him  here  as  a 
witness. 

Q.  What  do  you  mean  by  cut  out?  Cut  out  by  your 
men,  or  by  the  action  of  the  water? 

A.     Cut  out  by  the  water — by  the  water. 
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Q.  You  say  you  gave  instructions  that  the  low 
places  should  be  repaired  or  filled,  and  the  water  kept  in 
the  river  as  far  as  possible;  but  do  you  know  whether 
they  were  carried  out  or  not? 

A.  Well,  this  time  that  I  went  with  Mr.  Treadwell 
down  there,  and  I  know  the  river  very  well,  it  were  in 
very  good  repair;  it  was  an  excessive  amount  of  water, 
to  have  to  go  over  the  bank  the  way  we  have  operated  it 
ordinary  years. 

Q.  Regardless  of  this  year,  and  the  strict  language 
of  this  charge,  have  you  ever  sent  out  men,  or  given 
orders  to  have  the  natural  bank  of  the  river  artificially 
cut  into  to  let  it  out  on  your  land? 

A.     No,  sir. 

COURT:  Do  you  know  of  any  cuts  being  made 
without  your  order  ? 

A.  Oh,  no,  there  have  been  no  cuts  made  by  our 
people. 

COURT :     Or  anybody  else  ? 

A.  No,  by  nobody  else.  I  do  not  think  there  have 
been  any  cuts  made.  If  there  is  any  cuts  in  there,  thej'^ 
have  washed  out. 

COURT:     It  is  a  wash? 

A.     Yes,  the  water  goes  out  of  there  very  swift. 

Q.  Now,  there  was  something  said  by  Mr.  Griffing 
when  he  was  on  the  stand  that  he  saw  shovel  marks,  or 
spade  marks,  on  the  edges  of  these  cuts,  showing  that 
they  had  been  artificially  made.  Do  you  know  anything 
about  that? 
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A.  Why,  I  don't  know  anything  about  it.  If  they 
were,  it  was  probably  made  by  the  man  that  was  in 
charge  just  stopping  up  those  places.  Probably  the 
places  that  he  put  in  went  out;  but  I  didn't  have  any 
personal  knowledge  of  inspection. 

Q.  Now,  why  are  you  so,  sure  that  you  had  it  in 
your  mind  and  gave  the  instructions  that  this  bank  was — 
even  its  natural  depressions  were  to  be  kept  tight?  What 
was  your  reason  for  it  ? 

A.  Well,  I  came  to  Portland  to  consult  with  your- 
self and  Judge  Webster  regarding  this  levee  that  was 
built  south  of  the  line  of  27,  and  I  suggested  my  plan 
that  I  would  suffer  most  any  injustice,  if  there  could  be 
a  condition  brought  about,  that  even  if  we  didn't  agree 
upon  the  big  principles  of  the  case,  these  matters  that 
we  have  litigated  so  thoroughly  that  we  get  down  to  an 
understanding,  and  operate  them  so  they  would  be  satis- 
factory. 

Q.  Well,  it  was  like  closing  the  head  of  your  drain 
ditch,  was  it,  in  an  effort  to  be  overly  careful? 

A.     Overly  careful — overly  friendly. 

Q.  I  wish  you  would  take  up,  the  question  of  a  new 
bridge — 

COURT:  Before  you  come  to  that.  Colonel,  I 
would  like  for  him  to  explain  the  condition  of  that  levee. 

MR.  WOOD :  Yes,  we  will  get  down  to  their  Sec- 
tion 34,  just  south  of  your  Section  27,  and  explain  the 
river  conditions  there,  and  especially  in  relation  to  the 
Orphan  ditch  and  the  levee. 
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COURT:  I  want  to  know  the  height  of  the  levee, 
and  the  condition  of  it. 

A.  I  have  been  so  rushed  that  I  didn't  get  time  to 
have  a  surveyor  run  over  it;  but  I  was  there  the  day 
before — Saturday — and  I  was  to  come  here  Sunday,  and 
I  taken  a  couple  of  witnesses  that  are  here,  and  went  to 
the  Orphan  headgate.  Now,  we  have  all  of  the  water 
shut  out  of  the  river  onto  land  outside.  It  is  on  21,  on  the 
west  side  of  the  river,  and  the  water  is  all  shut  out  of  the 
river  channel;  and  the  water  at  the  Orphan  headgate, 
in  the  bottom  of  it  was  12  inches  deep,  and  the  water  at 
the  other  end  of  the  ditch  was  just  standing  still — barely 
moving ;  that  is,  the  west  end  of  the  ditch.  This  ditch  is 
from  the  east  line  to  the  west  line  of  27 — a  mile  long. 
The  levee  apparently  is  from  four  to  five  feet  high,  all 
the  way  through. 

COURT :     That  is  on  the  south  side? 
A.     On  the  south  side ;   and  the  lake  of  water  above 
it,  I  would  say  covers  160  to  200  acres. 

COURT:     On  Section  27? 
A.     27. 

COURT:  I  understood  Mr.  Gilchrist  to  say  that 
the  waters  had  rushed  out  this  year  so  that  at  the  present 
time,  it  was  not  of  any  use  to  hold  the  water. 

A.  Oh,  the  levee  is  in  perfect  repair.  It  is  holding 
the  water — it  was  the  day  before  j^esterday. 

Q.  Mr.  Griffing  has  testified,  if  I  remember  cor- 
rectly, that  Mr.  McLaren  told  him  that  all  these  gaps 
and  breaks  in  the  bank  on  27  formed  a  regular  part  of 
your  irrigation  system.   Is  that  true? 
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A.     The  water  running  over  the  banks. 

Q.  I  don't  mean  the  natural  flow  of  the  river.  What 
I  meant  to  say  was,  the  impression  I  got,  at  least,  was 
that  you  stop  and  open  these  things,  and  just  use  them 
as  you  would  check  gates  or  head  gates,  as  you  would 
a  part  of  your  irrigation  system. 

A.  No,  we  don't  open  them.  We  aim  to  use  the 
river  so  it  will  work  out  evenly  on  the  top  of  the  banks 
and  regulate  the  quantity  of  water  that  works  over  the 
bank. 

Q.  They  produced  this  as  apparently  one  of  the 
parts  of  your  irrigation  sj^stem  in  one  of  those  gaps. 
You  will  find  a  description  of  it  on  the  back  (Exhibit 
15).    Do  you  know  anything  about  it? 

A.  No,  sir ;  I  haven't  been  on  that  bank,  and  stop- 
ping up  the  drain  ditch — stopping  up  the  drain  ditch, 
this  kind  of  a  place  might  appear  that  way  in  the  photo- 
grah  and  look  like  a  big  lot  of  water  going  out  of  it 
when  really  it  is  just  nominal. 

Q.  You  mean  stopping  the  drain  ditch  might  be  so 
much  water  in  the  river? 

A.     Yes. 

Q.  This  is  not  letting  water  out  of  the  river— that  is 
holding  water  in,  isn't  it? 

A.  That  is  attempting  to  hold  it  in.  It  looks  like 
that  it  has  broken  out. 

Q.     The  river  is  this  side,  isn't  it? 

A.  Yes,  the  river  is  this  side.  It  is  on  the  east  bank. 
I  would  like  to  state  as  far  as  any  complaint  of  that  is 
concerned,  that  I  do  feel  it  is  an  awful  injustice,  when 
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they  would  come  to  a  court,  and  make  these  complaints, 
when,  if  they  would  let  us  know  that  they  were  having 
so  much  feeling  about  it,  we  would  a  hundred  times 
rather  stop  them. 

Q.  Right  there,  have  you  had  any  complaints  in 
these  matters  yourself,  at  all,  personally? 

A.     Not  a  word. 

Q.  Have  you  had  any  brought  to  you  by  your  sub- 
ordinates or  employes  ? 

A.     Not  a  word. 

Q.  Now,  there  is  a  statement  here  that  there  was  a 
board  across  one  of  the  open  sections  of  the  21  dam.  I 
will  state  it  is  a  little  more  definitely  stated  in  the  evi- 
dence that  that  board  was  about  four  feet  long  and  six 
inches  wide,  and  that  there  was  also  brush  suffered  to 
gather  in  the  dam,  so  that  it  made  an  obstruction  and 
raised  the  water  above  the  21  dam  about  a  foot,  and  that 
all  this  happened  in  the  months  of  March  and  April  of 
this  year.  Do  you  personally  know  anything  about  that? 

A.  I  was  at  the  21  dam  last  fall,  and  T  wasn't  there 
again  until  this  spring. 

Q.     What  time  this  spring? 

A.     In  April,  after  these  water  cases  came  up. 

Q.     Which  water  cases? 

A.     Adjudication,  the  taking  evidence. 

Q.     You  mean  out  in  the  State  Court? 

A.  Yes.  And  I  went  to  the  21  dam,  and  went  up 
along  the  line  of  the  21  ditch.  That  is  on  the  west  side  of 
the  river,  a  little  ditch  leading  right  down  along  the  bank 
of  the  river.  And  I  was  surprised  when  I  got  up  there. 
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that  even  this  little  manure  level  that  had  been  hauled 
across  there,  that  it  hadn't  been  taken  out  so  the  water 
could  run  out  in  21.  And  then  I  went  onto  the  dam. 
Judge  Webster  was  with  me,  and  he  says  that  "Those 
people  are  complaining  about  some  willows  being  in 
there,"  and  said  there  was  a  board  or  two  in  there.  I  went 
and  I  didn't  see  any  board.  There  were  some  little  wil- 
lows on  top  of  the  water.  The  water  breaks  with  the 
current — the  21  dam  is  probably  two  feet  higher  than 
the  level  of  the  river,  and  it  breaks  away  with  the  current. 
These  little  willows  was  laying  right  on  top  of  the  water, 
which  couldn't  hardly  be  classed  as  an  obstruction,  but  I 
gave  Mr.  McLaren  and  Mr.  Sterling  orders  to  see  that 
they  were  taken  out. 

Q.  Now,  would  these  willows  that  you  saw,  or  the 
obstruction  that  you  saw,  raise  the  river  level  a  foot  ? 

A.     No,  they  wouldn't  raise  it  at  all. 

Q.     What  time  was  this  you  saw  it  with  Webster? 

A.     Why,  r  should  judge,  about  the  20th  of  April. 

Q.  And  that  was  the  first  you  had  seen  it  yourself, 
or  the  first  you  had  heard  of  it,  was  it? 

A.     Yes,  sir.   Yes. 

Q.  Now,  it  says  that,  during  the  months  of  March 
and  April,  by  means  of  this  brush,  and  the  boards,  the 
water  of  the  river  was  raised  at  least  a  foot  higher  than 
the  floor  of  the  dam — ^by  means  of  the  brush  and  the 
board — and  was  diverted  into  the  Hanley  upper  ditch  to 
a  greater  extent  than  40  cubic  feet  a  second. 

A.  No,  that  is  not  true.  It  didn't  divert  any  water. 
In  fact,  why,  we  would  have — if  this  little  trash  would 
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have  been  taken  out  of  the  head  of  21  ditch,  it  would 
have  been  carrying  onto  21,  which  had  been  dry  all 
spring,  I  would  say  anywheres  from  five  to  20  second 
feet.  We  haven't  been  technical  to  the  use  of  the  water  in 
all  those  little  details;  but  we  haven't  taken  out  the 
water  at  that  place  there  that  naturally  would  have  run 
out,  if  we  would  have  been  technical  about  trying  to  get 
it  out. 

Q.  Has  this  dam  21,  in  common  with  all  the  other 
dams  as  I  understand  the  usual  custom  of  construction 
there,  a  tie-board  or  string  board  nailed  across  it,  which 
is  higher  than  the  floor  of  the  dam? 

A.  Yes,  it  has  a  board  across  that  is  higher  than  the 
floor  of  the  dam. 

Q.     So  that  would  raise  the  river,  wouldn't  it? 

A.     Yes. 

Q.  Now,  getting  back  to  the  original  information, 
in  order  to  cover  the  particular  details  of  the  informa- 
tion, I  am  going  to  run  over  to  you  these  cuts:  In  the 
left  bank  of  the  east  fork,  the  left  bank  of  the  east  fork 
of  Silvies  river,  900  feet  below  the  Hanley  drain  ditch, 
a  cut  12  feet  wide  and  3  feet  deep.  Did  you  have  any 
such  cut  made,  or  order  any  such  artificial  cut  there  at 
all,  artificially  made? 

A.     Where  is  that  at? 

Q.  900  feet  below  the  Hanley  drain  ditch  on  the 
left  bank  of  the  river. 

A.     Which  way  was  the  fellow  going? 

Q.  All  this  is  downward.  The  east  bank,  that 
would  be. 
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A.     EfEst  bank? 

Q.     East  bank  of  the  east  fork. 

A.     Well,  there  is  cuts  in  the  river 


Q.  Now,  I  want  to  distinguish  between  artificial 
cuts  and  cuts  by  the  water.  Which  do  you  mean? 

A.  Oh,  there  is  no  cut  in  there  only  by  the  water. 
Those  cuts  are  the  original  cuts  that  were  in  there  when 
I  first  came  to  the  country.  I  cut  hay  on  27.  T  cut  hay 
on  27  in  1882  and  '83.  Those  cuts  were  in  there  then. 

Q.  Now,  on  the  same  bank  of  the  river,  the  left 
bank  going  downstream,  the  east  bank  too  — 

A.     I  think  they  are  in  repair. 

Q.  About  1,000  feet — I  don't  care  if  they  are  in 
repair,  I  don't  care  if  the  whole  river  goes  out  there. 
The  question  is  whether  you  made  them. 

A.     No. 

Q.     Or  suffered  them  to  be  made. 

A.     No. 

Q.     Or  whether  they  are  artificial  cuts. 

A.     No. 

Q.  That  is  what  I  am  driving  at.  I  don't  care  any- 
thing about  the  capacity  of  water.  I  want  to  know 
whether  they  are  artificially  made  cuts.  Then  about 
1000  feet  above — I  suppose  that  would  be  to  the  north 
of  the  south  line  of  Section  27,  township  23  south,  range 
31  east,  another  cut  about  12  feet  wide. 

A.     Which  side  of  the  river? 

Q.  Left  bank,  east  side,  a  thousand  feet  above  the 
south  line  of  Section  27. 

A.     We  have  no  cut  in  there." 
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"Q.  Now,  that  suggests  a  point  in  Mr.  Tread  well's 
testimony,  that  he  had  a  talk  with  you,  in  which  he  men- 
tioned the  31  dam,  which  they  call  the  Luig  dam,  the 
Young  dam  and  the  People's  ditch,  and  that  you  said 
something  to  the  effect  "Take  it  from  me,  I  am  responsi- 
ble for  all  of  these."  Is  that  so? 

A.  I  have  a  little  personal  hesitancy  in  testifying 
on  a  direct  question  that  disputes  Mr.  Treadwell,  and 
especially,  when  I  were  trying  to  make  an  alignment 
that  we  talked  about  things  in  a  different  way  than  I 
ought  to  testify  about  them ;  but  I  only  want  to  say  that 
Mr.  Treadwell  did  misunderstand  me.  I  only  meant  the 
31  dam.  The  31  dam,  I  meant  to  convey  to  Mr.  Tread- 
well that  I  were  responsible  for  the  boards  being  in  it; 
that  I  had  instructed  Mr.  Thornburg  to  put  them  in,  and 
that  T  were  responsible  for  that.  Now,  when  I  met  Mr. 
Treadwell  there  on  Sunday  we  went  over  to  their  office, 
and  talked,  and  Mr.  Treadwell  seemed  to  be  pretty  well 
stirred  up,  and  he  told  me  about  the  water  on  the  east 
river  being  out  at  all  these  places. 

Q.     Do  you  mean  the  east  river? 

A.  On  the  west  river,  the  west  river.  And  he  says ; 
after  I  had  told  him  that  I  were  responsible  for  it,  he 
says :  "You  take  them  out,  and  then  I  will  tell  you  after- 
wards whether  I  will  sue  you  or  not."  And  I  said  to  Mr. 
Treadwell  v/ell :  "I  wish  you  would  withdraw  that  state- 
ment, because  we  have  been  litigating  long  enough.  You 
ought  to  understand  there  is  no  use  for  to  try  to  bluff 
one  another,  nor  to  try  to  make  any  assertions,  but  I 
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have  started  out  this  year  to  see  if  I  can  get  along  with 
the  Pacific  Live  Stock  Company,  and  I  am  willing  to 
go  clear  down  the  line  to  do  anything  to  see  if  we  can  ar- 
range a  truce  that  we  can  get  along.  And  you  under- 
stand that  I  have  to  go  with  these  parties  to  the  P. 
Ranch  today,  and  I  will  get  back  here  tomorrow  about 
noon,  or  as  close  as  I  can  get  back." 

Q.     What  day  of  the  week  was  this? 

A.  That  was  Sunday,  and  I  would  get  back  Mon- 
day, and  then  I  said:  "Mr.  Treadwell,  I'  will  go  down 
along  that  river  with  you,  and  see.  I  don't  care  about  a 
little  gnat  of  water,  or  anything.  I  want  to  see  if  we  can 
work  something  up  that  we  can  get  along  for  a  truce  to 
work  out  this  common  irrigation  with."  And  Mr.  Tread- 
well  replied  to  me,  he  said:  "I  am  going  to  Burns  now 
to  consult  with  Mr.  Gilc/irist,  but  I  will  let  you  know 
after  you  get  back."  When  I  got  back  — 

Q.     When  was  that — how  long  a  time? 

A.  That  was  Monday— Monday  afternoon.  And  I 
seen  Mr.  Treadwell  on  the  street,  and  he  made  the  re- 
mark about  as  he  said  it,  as  near  as  I  could  say,  but  in- 
dicating to  me  that  he  had  seen  that  the  dam  on  31  was 
torn  out,  and  that  the  suit  was  begun. 

Q.  Now,  where  was  this  conversation,  the  first  one, 
I  mean,  in  which  Mr.  Treadwell  said  "You  go  and  take 
them  out,  and  after  that  I  will  tell  you  what  I  will  do, 
or  whether  I  will  sue  you  or  not." 

A.  That  was  at  the  Pacific  Live  Stock  Company's 
ranch  at  the  island.  Now,  Mr.  Treadwell  raised  the  sub- 
ject on  their  land  case,  and  he  said :   "You  ought  to  help 
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us."  And  then  I  said  to  Mr.  Treadwell,  I  said:  "Mr. 
Treadwell,  this  is  the  first  time  that  I  have  been  on  this 
ranch  for  20  years,  by  invitation,  and  I  never  have  had 
any  alliance  or  no  common  friendship  with  the  Pacific 
Livestock  Company,  but  I  want  to  say  to  you  that  I  am 
no  party  to  these  cases.  I  don't  know  anything  about  it, 
further  than  I  have  seen  in  the  papers,  and  I  think  you 
are  making  a  big  mistake  to  make  an  assertion  of  that 
kind,  because  I  don't  know  as  if  you  understand  my 
feelings,  but  I  am  not  an  agitator  that  caused  this  case 
to  be  brought,  and  I  don't  know  where  to  take  hold  to 
help  you,  nor  where  to  take  hold  to  hurt  you,  because  I 
don't  really  feel  as  if  I  have  any  acquaintance  with  you 
that  would  put  me  in  a  position  to  know  what  to  do  when 
you  speak  that  I  could  help  you."  Well,  he  said:  "You 
bet  you  could  help  us."  And  then  this  other  conversation 
followed  on  the  condition  on  the  west  river. 

Q.  Well,  now,  Mr.  Treadwell  testified  about 
driving  down  with  you  along  through  Section  27,  into  34 
and  35,  to  the  Orphan  headgate. 

A.     Yes. 

Q.  If  I  remember  correctly,  I  got  the  impression 
that  in  that  conversation,  he  called  your  attention,  in  a 
general  way  to  other  things  than  the  31  dam,  the  flooding 
of  the  water  on  27  and  so  on. 

A.  Yes,  he  did.  Mr.  Treadwell  stated,  he  said  that 
Mr.  Corcoran  may  come  down  there,  and  said:  "You 
ought  to  get  that  water  off  27."  And  T  looked  at  him 
and  laughed.  I  said:  "Mr.  Treadwell,  it  is  perfectly 
ridiculous  for  me  to  talk  about  getting  it  off."    I  said: 
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"I  have  no  way  to  get  it  off.  That  levee  there  is  the  only 
way  to  get  it  off."  I  said:  "I  can't  get  it  off." 

Q.     And  whose  levee  was  that? 

A.     That  was  their  levee. 

Q.  Now,  what  I  want  to  get  at,  and  I  will  suggest 
it  somewhat — you  have  said  you  had  no  complaint  made 
to  you,  no  request  to  clear  these  things  up  except  this 
talk  with  Mr.  Treadwell  about  31 ;  that  you  didn't  know 
of  these  things  complained  of  in  the  contempt;  and  I 
want  to  know  if  this  conversation  with  Mr.  Treadwell 
brought  to  your  mind  any  understanding  that  he  was 
complaining  of  these  definite  things  stated  in  the  con- 
tempt proceeding. 

A.  Not  a  thinL'  Mr.  Treadwell  and  myself,  the 
first  Sunday  that  we  went — that  was  a  week  before  that 
we  were  at  the  Island  Ranch,  we  went  from  the  Belle  A 
Ranch  down  the  river,  and  I  was  showing  Mr.  Treadwell 
all  the  conditions  there,  showing  him  how  the  water  ran 
over  the  banks  of  the  river,  explained  to  him  that  it  all 
had  to  come  out  before  it  got  on  down  below;  and  we 
stood  on  the — we  stood  on  the  Orphan  headgate,  the 
bank  that  is  banked  up  there,  and  Mr.  Treadwell  said  to 
me :  "Mr.  Hanley,  now,"  he  said,  "We  want  to  get  along 
with  you.  If  you  will  suggest  to  me  any  comprehensive 
plan  of  building  canals,  if  you  will  submit  it  to  me,  I 
will  try  and  see  if  we  cannot  work  it  out."  Well,  now, 
I  said:  "Here,  Mr.  Treadwell,  we  are  both  full-grown, 
and  just  as  well  commence  right  now."  I  said:  "In  the 
first  place,  the  water  will  run  on  every  north  and  south 
line,  and  every  line  east,  the  water  will  all  run  south. 
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and  it  will  run  east  on  everj'^  section.  Now,  your  Orphan 
headgate  and  your  levee  is  running  against  the  grade  of 
the  country.  It  is  going  the  other  way.  The  question  of 
working  out  this  little  condition  here  isn't  anything. 
But  now,"  I  said,  "Just  stop  right  here  and  let  us  look 
right  down  below  the  Orphan  headgate.  Let  us  com- 
mence at  that  first.  Let  us  see  if  we  can  get  along  on 
these  things  that  is  bothering  us  right  now,  and  then  work 
out  from  that.  Now,"  I  said:  "This  channel  ought  to  be 
opened — it  ought  to  be  opened  clear  down  on  the  line 
between  35  and  34.  I  want  to  say  to  you" — and  I  want 
to  say  to  this  court — "that  I  am  willing  to  do  that  any 
time  as  soon  as  the  water  dries  down,  I  will  do  it  any 
time."  The  only  thing  I  do  want  the  protection  of  the 
rights  that  belongs  to  those  sections.  The  right  of  way 
for  that  was  made  out  in  1893  by  agreement  with  Mr. 
Gilc/a'est,  and  we  went  and  mowed  it  out  and  got  ready 
for  it,  and  the  compan}^  never  come — never  come  to  join 
us  to  put  it  in.  All  of  the  fall  of  1893,  we  were  ready  to 
put  it  in. 

Q.  You  mean  you  were  willing  to  open  up  this 
channel  spoken  of  by  Mr.  Gilc^rest — you  are  willing  to 
make  the  physical  improvement,  but  j^ou  don't  want  to 
lose  your  legal  rights  for  lands  acquired  subsequent  to 
the  decree? 

A.  Or  I  want  the  conditions  of  the  decree  amended 
so  that  I  hold  my  rights  to  irrigate  these  lands.  The 
whole  country  in  that  overflowed  country  needs  drain- 
age worse  than  anything  else. 
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Q.  What  do  you  mean  by  you  want  the  conditions 
of  the  decree  amended? 

A.  So  that  I  would  retain  my  rights  to  irrigate 
after  I  had  helped  to  put  in  this  canal  to  drain  it,  I 
want  to  retain  my  rights  to  irrigate  it. 

A.  Yes.  Well,  what  did  Mr.  Treadwell  say  to 
that? 

A.  Well,  Mr.  Treadwell  said  to  pass  that  along. 
Now  I  said,  "Mr.  Treadwell,  how  far  will  you  go  with 
the  development  of  this  country?"  He  says:  "I  will 
go  to  the  extent  of  canals  to  develop  our  lands."  Well, 
I  said:  "All  right,  I  will  go  along  with  you,  but"  I 
said,  "I  want  to  go  even  farther  than  that.  There  is  no 
use  to  complain  about  flood  waters  and  the  conditoins 
of  flood  waters,  when  they  break  loose  themselves,  and 
come  puring  down  onto  the  country,  that  we  cannot 
handle  them" — I  said,  "I  will  go  so  far  as  to  put  my 
land  in  to  construct  reservoirs  to  hold  these  flood  waters 
back."  Mr.  Treadwell  said  to  me:  "We  don't  want  an^^ 
reservoirs."  So  then  we  went  back,  and  talked  about 
other  matters.  And  then  we  had  another  talk  at  my 
office,  and  I  said  to  him:  "Now,  Mr.  Treadwell,  we 
have  made  the  trip,  and  we  have  talked  about  all  of 
these  things,  and  we  haven't  settled  anything.  Now, 
what  about  this  Orphan  Headgate  and  the  condition 
there?  The  Orphan  Headgate  being  opened,  it  does 
rob  me  of  my  rights  to  irrigate  those  lands  down  be- 
low." 

Q.     You  mean  that  the    Orphan    Headgate    being 
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open  and  diverting  water  gives  you  a  different  wrong 
than  the  levee  backing  the  water  up  on  27? 

A.  Well,  that  leaves  the  chance  for  water  to  get 
down  below  first;  then  of  course,  the  levee  backs  the 
water  up  on  27. 

Q.     They  are  two  different  things? 

A.  They  are  two  different  things,  but  both  of  them 
are  in  effect  a  damage  to  me. 

Q.  Then  you  can  go  ahead  and  state  what  you  were 
going  to,  I  just  wanted  to  get  it  straight. 

A.  When  we  got  back  up  to  the  office,  that  was 
really  what  we  talked  about,  was  relieving  the  levee, 
and  closing  up  the  Orphan  Headgate. 

Q.  In  what  way  does  the  diversion  of  the  river  at 
the  Orphan  Headgate  hurt  you? 

A.  It  takes  all  of  the  water  out  of  the  little  remnant 
of  the  channel  that  forces  it  over  35  and  water  for  the 
Fennimore  dam  at  3. 

Q.  What  times  were  you  personally  present  up  in 
Harney  Valley  this  spring  during  the  months  of  March 
and  April  ? 

A.  I  was  in  Harney  Valley  practically  all  of  April, 
and  March,  I  think,  maybe. 

Q.  If  counsel  have  no  objection,  to  my  refreshing 
your  memory,  I  don't  think  you  could  have  been  there  all 
of  March.  Wasn't  it  March  you  came  down  to  see  me, 
and  went  on  to  Salt  Lake  City? 

A.     Oh,  yes,  that  was  in  March. 

Q.     About  what  time  in  March  was  that? 

A.     Why,  I  would  have  to  look  up  something? 
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Q.  It  would  be  pretty  close  to  the  date  of  ]Mr. 
Treadwell's  letter,  would  it? 

A.  No.  No,  it  would  be  some  earlier  than  that,  but 
pretty  close  to  it.  I  know  that  I  had  went  to  San  Fran- 
cisco, and  Salt  Lake,  and  got  back  home  before  I  re- 
ceived his  letter.  And  I  am  not  able  to  state  from 
memory  whether  the  letter  came  in  the  mail  after  I  got 
home,  or  whether  it  was  waiting  for  me  when  I  did  get 
back  to  the  Belle  A  Ranch. 

Q.  Just  before  we  get  too  far  away  from  it — I  think 
you  spoke  of  the  Fennimore  Dam,  or  the  Fennimore 
property.  What  is  the  description  of  that  property  ? 

A.     The  south  half  of  the  northwest  quarter. 

Q.  As  the  river  runs,  that  is  below  the  Orphan 
Headgate  ? 

MR.  TREAD  WELL:  Section  2,  isn't  it?  The 
dam  is  not  on  the  Fennimore  property  at  all,  as  I  under- 
stand it. 

Q.  What  property  is  the  Fennimore  property  it- 
self? Did  you  describe  that? 

A.     Section  3,  in  24-31. 

Q.     Section  3,  in  24-31  ? 

MR.  TREAD  WELL:     2,  isn't  it? 

COURT:     Section  2  or  3? 

A.  3.  But  the  Fennimore  place  is  in  2.  We  call 
the  place  there  as  Fennimore — known  as  the  Fennimore 
house. 

COURT:  Which  Hanley  place  do  you  call  that-- 
the  Fennimore  place? 
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A.     Yes. 

COURT:     Sections? 

A.     Section  3. 

Q.  Where  is  the  dam  itself?  The  dam  is  on  dif- 
ferent propert}^  isn't  it? 

A.     The  dam  is  on  the  northeast  corner  of  3. 

A.  And  this  is  how  far  below  the  Orphan  Head- 
gate? 

A.     A  mile. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Treadwell. 

Mr.  Hanley,  referring  to  this  dam  that  we  call  the 
Luig  dam,  you  know  that  in  the  final  decree  in  this 
case,  it  is  stated  that  Mr.  Luig  owns  the  dam  in  Section 
31,  which  he  is  permitted  to  maintain  at  certain  times, 
and  prohibited  from  maintaining  at  any  other  time,  do 
you  not? 

A.     Why,  I  didn't  know  it. 

Q.  Haven't  you  almost  been  sleeping  with  that  de- 
cree for  the  last  10  or  12  years,  Mr.  Hanley? 

A.  No,  sir,  Mr.  Treadwell.  There  is  where  you 
are  wrong. 

Q.     Well,  I  must  confess  that  it  looks  that  way. 

A.     No,  sir,  I  have  not. 

Q.     You  say  you  never  have  seen  it  ? 

A.     I  have  seen  it. 

Q.  You  never  have  read  the  decree  at  all,  have 
vou.  or  taken  anv  notice  of  it? 
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A.     I  have  read  the  decree. 

Q.  You  don't  care  very  much  about  it  one  way  or 
the  other? 

A.  Well,  I  aim  to  respect  my  part  of  it,  Mr.  Tread- 
well. 

Q.  Have  you  ever  taken  the  trouble  to  read  it,  Mr. 
Hanley,  or  not? 

A.     Yes,  I  have  read  it,  Mr.  Treadwell. 

Q.  When  did  you  first  learn,  Mr.  Hanley,  that 
there  was  a  provision  in  that  decree  that  Mr.  Luig  could 
have  that  dam  and  maintain  it  at  certain  times  onlj^  ? 

A.  Well,  I  were  not  a  party  to  that,  Mr.  Treadwell, 
and  that  never  was  Mr.  Luig's  dam. 

Q.  I  am  not  asking  you  that.  I  am  asking  you 
when  you  first  knew  that  that  provision  was  in  that 
decree. 

A.  Well,  I  would  say  directly  it  had  never  been 
brought  to  my  attention  until  this  contempt  case 
came  up. 

Q.  Never  been  brought  to  your  attention  at  all 
until  this  contempt  commenced.  Mr.  Hanley,  you  put 
in  an  answer  when  that  case  was  brought  against  you, 
didn't  you? 

A.     Yes. 

Q.  And  you  set  up  that  you  owned  a  dam  known 
as  the  21  dam,  did  you  not? 

A.     Yes. 

Q.  You  set  up  that  you  had  a  ditch  there,  and 
probably  two  ditches,  did  you  not? 

A.     Yes. 
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Q.  And  you  didn't  set  up  that  you  owned  this  dam 
in  Section  31,  did  you? 

A.     No,  I  didn't  own  31. 

Q.  I  am  not  asking  you  that.  I  am  asking  you  if 
you  set  up  that  you  owned  the  dam  in  Section  31  in 
your  answer  in  this  case. 

A.     31  dam  was  never  in  this  case. 

Q.  We  will  come  to  that,  Mr.  Hanley.  I  am  ask- 
ing you  if  you  set  up  in  your  answer  in  this  case,  that 
you  owned  the  31  dam  when  you  put  your  answer  in  in 
this  case? 

A.  Well,  I  don't  think  that  is  a  fair  question,  Mr. 
Treadwell.     The  record  itself  will  show  that. 

Q.  And  you  couldn't  say,  then,  without  reading 
the  record,  whether  you  did  or  you  didn't?  Is  that 
the  idea? 

A.  Well,  I  will  say  this:  that  in  the  wind-up  of 
this  decree,  that  Mr.  Minor  himself — 

MR.  TREADWELL:  Now,  I  object  tp  this, 
your  Honor— attempting  to  state  anything  that  Mr. 
Minor  said.  It  is  hard  enough  for  one  attorney  to 
have  to  testify  in  this  case. 

COURT:     Just  testify,  Mr.  Hanley. 

Q.  Are  you  unable  to  state,  without  looking  at  the 
record,  w^hether  in  your  case,  and  in  your  answer,  you 
set  up  that  you  owned  the  dam  in  Section  31,  or  any 
dam  in  Section  31  ? 

A.  I  wouldn't  answer  that  question,  Mr.  Tread- 
well,  without  the  record. 
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Q.  You  wouldn't  answer.  You  do  know,  Mr. 
Hanlej^,  that  j^ou  agreed  to  the  part  of  the  decree  which 
you  say  affected  you?     You  know  that  much,  don't 


vou 


A.  Well,  now,  Mr.  Treadwell,  it  was  not  a  de- 
cree— it  was  an  agreement. 

Q.  You  entered  into  a  stipulation  in  this  case,  didn't 
you? 

A.     And  it  was  understood  it  was  an  agreement. 

Q.  Wait  a  minute.  You  entered  into  a  stipulation 
in  this  case,  didn't  you?    Is  that  right? 

A.     I  think  so,  yes. 

Q.  And  it  provided  that  a  decree  should  be  en- 
tered, did  it  not? 

A.     Well,  it  did  not  provide  that  it  was  a  decree. 

Q.  Didn't  it  provide  that  a  decree  would  be  en- 
tered in  the  case  on  that  stipulation? 

A.     It  was  an  agreement. 

Q.     Will  you  answer  that  question? 

MR.  WOOD:  I  think  you  are  asking  him  legal 
questions.    Evidently  his  counsel  handled  it. 

COURT:  Wouldn't  the  stipulation  show  for  it- 
self, Mr.  Treadwell? 

MR.  TRE ADELL :     Yes. 
MR.  WOOD:     Yes. 

MR.  TREADWELL:  I  will  leave  the  question 
where  it  stands.     It  is  satisfactory. 

Q.     You  knew  the  decree  was  entered,  did  you  not  ? 
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A.  Well,  I  have  had  two  or  three  very  severe 
notices  served  on  me  since  that  it  vv^as. 

Q.     Well,  then,  you  knew  that  it  was  entered? 

A.     Yes,  sure. 

Q.     You  have  read  it,  have  you  not? 

A.     I  say  that  I  have  read  it. 

Q.  You  know  that  it  embodies  the  stipulation  that 
was  entered  into  on  your  behalf,  do  you  not?  You 
know  that,  don't  you,  Mr.  Hanley? 

A.     In  regard  to  the  21  dam? 

Q.     Yes,  regarding  the  21  dam. 

A.     Yes. 

A.  You  know  that  stipulations  says  that  decree 
may  be  entered  against  you,  enjoining  you  from,  in 
any  way,  shape  or  manner,  obstructing  the  east  fork 
or  the  west  fork  of  Silvies  River,  except  by  your  21 
dam,  and  the  21  ditch,  do  you  not? 

A.  Well,  Mr.  Treadwell,  now,  I  am  not  under  the 
impression  that  it  barred  all  my  rights  for  the  balance 
of  my  natural  lifetime. 

Q.  I  am  not  talking  about  what  effect  it  had  from 
a  legal  standpoint. 

A.  My  understanding  is  from  the  standpoint  of  a 
citizen  that  lives  in  the  country,  that  interprets  things 
as  he  understands  them,  without  having  learned  technical 
knowledge  that  there  is  certain  things  that  I  have  agreed 
to  that  bound  me  on  the  21  dam,  on  the  21  ditch,  and 
the  upper  Hanley  ditch,  and  the  drain  ditch,  etc. 

Q.     Well,  now— 
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MR.  WOOD :  I  want  Mr.  Treadwell  to  get  every- 
thing that  he  wants  during  his  stay  here,  but  it  seems 
to  me  it  is  asking  this  man  to  legally  determine  the 
meaning  of  a  written  decree  and  stipulation. 

MR.  TREADWELL:  No,  I  don't  care  for  that. 
I  don't  care  for  him  to  interpret  it  at  all.  He  is  trying 
to  interpret  it. 

MR.  WOOD:  I  would  be  glad  to  have  Mr.  Han- 
ley interpret  it,  if  the  court  will  permit. 

MR.  TREADWELL:  I  don't  think  his  inter- 
pretation would  help  us  any. 

Q.  When  was  the  time  you  first  got  the  control  of 
this  dam  in  31? 

A.     I  think  in  1898. 

Q.     And  Mr.  Luig  was  also  using  it  then,  was  he? 

A.     Mr.  Luig  assisted  me  in  putting  it  in. 

Q.  That  was  the  first  you  had  anything  to  do  with 
it,  when  you  put  in  this  particular  dam? 

A.  We  were  re-putting  in  a  dam  which  was  above, 
known  as  the  old  Stenger  dam,  which  was  specially  the 
31  dam. 

Q.  You  put  in  a  dam,  as  I  understand  it,  at  the 
very  point  where  this  dam  is  now,  in  Section  31,  in 
1898?    Is  that  what  I  understand  you  to  mean? 

A.     In  1898.  I  say  that  from  memory. 

Q.  You  say  there  had  been  an  older  dam  at  some 
other  point? 

A.     Yes. 

Q.     Where  was  that  ? 
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A.     It  was  above. 

Q.     How  far  above? 

A.     Oh,  a  quarter  of  a  mile. 

Q.     A  quarter  of  a  mile? 

A.     Between  a  quarter  and  a  half,  probably. 

Q.  That  would  be  up  very  close — it  is  in  the  same 
section  ? 

A.     All  in  the  same  section,  yes. 

Q.     That  had  washed  out,  had  it,  or  what? 

A.     Washed  out. 

Q.  And  which  Mr.  Luig  helped  you  put  this  dam 
in,  or  which  Mr.  Luig  did  you  help  put  it  in,  which- 
ever it  was? 

A.     Casper  and  Henry. 

Q.     They  both  worked  on  it,  did  they? 

A.     Partially. 

Q.  Had  they  had  anything  to  do  with  the  Stenger 
dam  before  that? 

A.     I  don't  know  as  they  had. 

Q.  Your  understanding  was  that  they  had  not,  as 
I  understand  it? 

A.  Well,  I  would  say  that  probably  they  had,  and 
probably  they  had  not. 

Q.  How  did  they  come  to  help  you,  or  how  did  you 
come  to  help  them,  whichever  it  was? 

A.  At  our  own  initiative,  and  suggestion  that  we 
put  it  in.  I  think  that  Casper  Luig  that  year  rented 
the  northeast  quarter  of  Section  28,  and  he  was  rather 
a  frequent  visitor  at  the  Belle-A  Ranch,  and  we  put  it  in 
that  spring  temporarily. 
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Q.  You  understood  that  he  claimed  a  right  there 
to  the  whole  dam? 

A.     Yes,  I  understand  that  he  has  a  right  there. 

MR.  WOOD:     You  are    talking    about    the    old 
Stenger  dam  now? 
A.     Well— 

MR.  WOOD :  He  is  talking  about  the  old  Stenger 
dam. 

A.  I  would  put  that  more  this  way;  that  pretty 
near  any  of  the  neighbors  that  wanted  a  right,  or  an  in- 
terest in  any  of  those  things,  why,  they  could  always 
have  them. 

Q.  Was  there  any  dam  at  this  point  where  this  new 
dam  was  put  in,  at  the  time  you  put  it  in? 

A.     'No,  there  was  no  dam  there  then. 

Q.  Didn't  you  say  in  the  opening  of  your  testi- 
mony— 

A.  I  don't  know,  Mr.  Treadwell  but  what  maybe 
the  first  dam  that  we  put  in  was  higher  up  than  where 
the  present  one  is.    I  wouldn't  be  right  sure. 

Q.     Have  you  rebuilt  it  since? 

A.     Yes. 

Q.     When  did  you  rebuild  it? 

A.  I  think  probably  the  second  year  after  we  put 
it  in. 

Q.  What  year  do  you  think  that  would  be — about 
1900? 

A.     1899. 
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Q.  Well,  didn't  you  say  in  your  opening  testimony 
that  Mr.  Luig  had  no  interest  in  this  dam  until  1900? 

A.  Well,  I  don't  know,  Mr.  Treadwell,  but  Mr. 
Luig  only  has  a  neighbor's  right  in  it.  That  dam  be- 
longs to  Section  31. 

Q.  Well,  I  am  asking  you  what  you  testified  to. 
Didn't  you  testify,  when  you  started  off  your  testimony, 
about  this  Luig  dam,  that  Mr.  Luig's  interest  in  that 
dam  dated  from  1900? 

A.  Well,  I  think  Mr.  Luig's  interest  in  it  dates 
earlier  than  that,  because  whenever  we  did  do  the  first 
work,  why,  he  had  an  interest  in  it. 

Q.  You  also  think  that  he  had  an  interest  before 
you  did  the  first  work,  in  the  old  dam  that  you  were 
replacing  ? 

A.  Oh,  no.  That  dam  serves  two  sections,  you 
know.   31  and  5  is  served  from  that  dam. 

Q.  At  any  rate,  your  statement  here  that  his  first 
interest  was  in  1900  is  not  right?    Is  that  right? 

A.  Well,  I  wouldn't  say  that,  Mr.  Treadwell. 
Whenever  w^e  done  the  first  work  together,  Mr.  Luig 
had  a  neighbor's  interest  in  that  dam. 

Q.  When  did  you  rebuild  it  again,  if  you  have  re- 
built it  since? 

A.     No,  no. 

Q.  So  it  was  there  in  1898?  Then  you  rebuilt  it 
again  in  1899  or  1900?    Is  that  as  I  understand? 

A.  Somewhere  along  there.  I  may  be  a  year  behind 
on  mj^  first  statement. 

Q.     You  know,  don't  you  that  Mr.  Luig  all  this 
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time  has  been  operating  this  dam  under  this  decree,  ever 
since  that  ? 

A.     No,  Mr.  Luig  has  not. 

Q.     He  has  not? 

A.     No. 

Q.     Mr.  Luig  has  never  touched  the  dam,  I  suppose? 

A.     Oh,  he  probably  has. 

Q.  He  probably  has,  or  probably  hasn't — which 
is  it? 

A.  We  haven't  been  restricted  with  this  dam,  and 
we  haven't  had  any  special  time  of  putting  it  in.  This 
dam  has  been  put  in  by  us,  whenever  we  wanted  to  put 
it  in. 

Q.  You  mean  to  say,  Mr.  Hanley,  that  ever  since 
this  decree  has  been  entered,  you  have  absolutely  dis- 
regarded the  decree  as  to  this  Luig  dam? 

A.     Every  year,  Mr.  Treadwell. 

Q.     Every  year? 

A.     Every  year. 

Q.  You  just  simply  and  absolutely  disregarded  the 
decree  altogether? 

A.  Every  year  that  dam  has  been  put  in  by  us,  and 
it  has  had  no  care  about  dates.  Now,  it  might  have 
went  some  years  way  over — I  don't  know — because  I 
have  never  given  an  order  that  this  dam  was  under  the 
decree  at  all. 

Q.     What  land  did  it  irrigate  since  that  time? 

A.  31  and  5.  Now,  I  think  to  clear  this  thing  up 
a  little — 
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Q.  You  can't  clear  it  up  with  me,  Mr.  Hanley,  the 
least  bit,  except  by  answering  my  question. 

A.  Maybe  I  can  with  the  Court,  Mr.  Treadwell. 
I  have  a  reason  for  disregarding  that.  I  have  a  reason 
for  disregarding  it. 

Q.  I  am  asking  you  this  question,  Mr.  Hanley :  It 
irrigated  the  lower  part  of  Section  31,  and  Section  6, 
did  it  not?    Isn't  that  a  fact? 

A.     Yes. 

Q.     And  Section  5? 

A.     Yes. 

Q.     You  also  own  Section  5,  don't  you? 

A.     Yes. 

Q.  We  will  come  to  that  in  a  moment.  Now,  this 
dam  is  in  very  low,  away  down  in  the  lower  part  of 
Section  31,  is  it  not? 

A.     Pretty  well  down,  yes. 

Q.  About  how  much  of  Section  31  does  the  water 
that  floods  out  from  that  dam  irrigate? 

A.  Oh,  that  dam  affects  31  two-thirds  of  the  way 
up. 

Q.  Who  operated  the  dam  since  the  decree  in  this 
case?    Who  put  the  boards  in? 

A.  Well,  I  wouldn't  want  to  go  back  further  than 
Mr.  Thornburg,  without  giving  it  a  little  special  thought. 

Q.  How  long  has  Mr.  Thornburg  been  employed 
by  you  there? 

A.     I  would  say  just  off-hand,  about  four  years. 

Q.  About  four  years.  And  before  that  did  you 
have  anything  to  do  with  it  at  all? 
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A.     Oh,  yes. 

Q.     Well,  who  operated  the  dam  then? 

A.  I  will  try  to  work  up  that  detail,  if  I  will  be 
given  a  little  time. 

Q.  You  can't  work  it  up  better  than  right  now,  for 
me,  Mr.  Hanley. 

A.     Well,  I  haven't  got  it. 

Q.  Have  you  ever  put  those  boards  in  that  dam 
before  this  year  yourself,  outside  of  the  time  permitted 
by  the  decree? 

A.  Well,  now,  Mr.  Treadwell,  I  will  tell  you.  It 
has  been  a  long  time  since  I  put  in  any  boards,  or  did 
any  such  work. 

Q.  Well,  you  can  answer  that  j^es  or  no.  We  will 
get  the  rest  of  it. 

MR.  WOOD :     You  mean  with  his  own  hands. 

MR.  TREADWELL:   We  will  get  to  that. 

A.     I  would  say  no. 

Q.  Have  you  ever  been  there  and  ordered  it  done 
before  this  year? 

A.     Yes. 

Q.     Now,  what  year  did  you  do  that? 

A.     You  mean  right  at  the  dam? 

Q.     Yes. 

A.     Right  at  the  dam? 

Q.  Yes,  or  that  you  know  that  the  boards  were  put 
in  at  any  time  when  it  was  not  permitted  by  this  decree? 

A.  Well,  I  don't  know,  Mr.  Treadwell,  that  I  can 
state  any  specific  time.  I  have  given  an  order  on  this 
dam  that  is  regardless  of  any  decree. 
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Q.  You  specifically  told  your  people  to  disregard 
the  decree  so  far  as  that  dam  was  concerned? 

A.     No,  I  have  not,  no,  sir. 

Q.     I  want  to  know  what  j^ou  mean. 

A.     No,  sir. 

Q.     What  did  you  tell  them? 

A.  The  only  object  in  putting  it  in  would  be  if 
we  need  water. 

Q.  What  you  are  telling  the  court  is  that  that  dam 
has  been  used  every  year  during  the  time  that  it  was 
prohibited  specifically  by  the  decree  in  this  case. 

A.  Well,  that  dam  has  been  used  every  year,  Mr. 
Treadwell — every  year  since  the  decree,  and  before. 

Q.     Why,  sure.    We  all  know  that,  Mr.  Hanley. 

COURT :  That  is  again  indefinite.  I  should  think 
the  time — 

MR.  TREADWELL:  Yes,  the  time  is  the  whole 
thing. 

Q.  There  is  no  question  about  this  dam  being  used, 
Mr.  Hanley,  every  year.  I  am  asking  you,  has  this  dam 
been  used  before  the  time  the  decree  permitted  it  to  be 
used,  on  the  12th  of  May  or  the  15th  of  May,  I  be- 
lieve it  is,  by  this  decree?  That  is  what  I  am  asking  you. 

A.  Well,  I  am  not  prepared  to  state  right  now, 
Mr.  Treadwell,  but  I  will  say  this  to  make  it  plain,  that 
I  did  order  the  boards  put  in  this  year. 

Q.     I  know  you  did  this  j^ear. 

A.     Yes. 
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Q.  But  outside  of  this  year,  you  wouldn't  say  that 
anybody  violated  this  decree  in  regard  to  that  dam? 

A.     Oh,  my,  yes. 

Q.     You  would? 

A.     Yes. 

Q.     Well,  now,  who? 

A.  The  violation,  if  it  was  not  technical,  it  was  in 
other  way  that  we  have  been  under  the  impression — 
that  I  have  personally  been  under  the  impression,  and 
would  give  an  order  any  time  that  we  would  put  in  the 
boards  in  the  dam  any  time  that  we  wanted  water. 

Q.  I  am  asking  you  the  question:  Can  you  state 
any  person  that  lever  put  the  boards  in  that  dam  be- 
fore the  time  permitted  by  the  terms  of  that  decree,  ex- 
cepting this  year? 

A.     Well,  I  won't  state  it  now,  Mr.  Treadwell. 

Q.     You  can't  state  it  now,  can  you? 

A.     No,  sir. 

Q.  Now,  in  regard  to  this  Young  dam,  when  was 
it  that  you  made  this  trade  with  Mr.  Young,  in  regard 
to  your  interest  in  this  dam,  or  the  old  dam? 

A.     I  think  about  two  years  ago. 

Q.  Now,  you  remember  when  Mr.  Young  was  over 
here  and  charged  with  contempt,  you  heard  about  the 
matter  in  a  general  waj^  did  you? 

A.     Well,  I  know  about  it  in  a  general  way. 

Q.  There  was  considerable  publicity  given  to  it, 
was  there  not? 

A.     Well,  I  don't  know  as  there  was. 

Q.     You  didn't  think  there  was? 
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A.     No. 

Q.  You  didn't  ?  You  know  about  it,  however,  didn't 
you? 

A.     I  will  say  I  knew  about  it. 

Q.  Yes.  And  the  same  charges  were  made  when 
he  was  brought  over  here,  that  it  was  an  outrage  to  cite 
the  poor  settler  for  contempt  that  you  have  made  at 
this  time,  were  they  not? 

A.  Oh,  I  think  it  is,  Mr.  Treadwell.  I  think  it  is 
perfectly  ridiculous. 

Q.  Well,  you  think  so,  and  you  said  so  at  that 
time,  didn't  you? 

A.     Yes. 

Q.  Nothwithstanding  the  Judge  held  he  was  in  con- 
tempt, you  still  think  so?   That  is  right,  isn't  it? 

A.  Well,  I  feel  that  question  as  a  man  that  lives 
down  there  in  the  country,  I  feel  that. 

Q.  Yes,  I  understand.  It  was  after  that  and  after 
he  told  you  that  he  had  been  enjoined  from  maintaining 
that  dam  that  you  made  a  change  of  some  hay  or  some- 
thing of  that  kind,  and  bought  it  from  him?  Is  that 
what  I  understand  you  to  mean  ? 

A.     Yes. 

Q.  Now,  if  Mr.  Young  testified  in  this  court  when 
he  was  over  here  on  the  contempt  matter,  that  he  built 
that,  and  that  you  had  an  interest  in  it  before  that,  it 
is  not  so  at  all,  is  it? 

A.     I  wouldn't  say  so.    I  wouldn't  say  so. 

Q.  That  was  the  first  interest  you  got  in  it,  when 
you  bought  it  at  this  time  from  him? 
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A.  Well,  that  was  the  first  time  I  got  all  the  in- 
terest in  it,  I  would  say  that  originally  there  was  a  ditch 
running  eater-cornering  across  bearing  south  across  29. 
Mr.  Young  had  it  under  lease  at  that  time. 

Q.  Well,  now,  let  us  come  to  that.  Take  this  old 
Young  dam.  That  was  down  the  river  quite  a  ways  be- 
low the  present  one,  was  it  not? 

A.     Yes,  some. 

Q.  You  say  there  was  something  built  in  the  bottom 
of  that.    How  high  a  plank  was  put  in  the  bottom  of  it? 

A.  Well,  I  wouldn't  go  into  technical  detail  as  to 
the  old  dam,  but  I  know  that  the  old  dam,  the  bottom 
of  it  was  above  the  bottom  of  the  river. 

Q.  Well,  about  how  much?  How  high  a  plank  do 
you  say  was  put  in  there  ? 

A.  Well,  I  would  say  that  it  takes  practically  a  foot 
to  make  a  good  showing  that  it  is  higher.     Say  a  foot. 

Q.  Now,  isn't  it  a  fact,  Mr.  Hanley,  that  several 
years  ago  we  came  mto  this  coiu't  and  charged  that  Mr. 
Young  was  taking  out  more  water  than  he  needed  for 
the  land  that  he  was  permitted  to  irrigate  by  this  decree, 
and  that  he  did  it  so  as  to  force  it  over  onto  your  Sec- 
tion 29  and  give  you  the  benefit  of  it,  which  was  not 
entitled  to  it;  and  didn't  you  in  this  court  swear  that 
you  never  got  any  of  that  water,  and  that  that  was  all 
false?   Didn't  you  so  testify,  Mr.  Hanley? 

A.     Well,  you  say  I  did. 

Q.     Well,  didn't  you? 

A.     Well,  I  would  like  to  see  the  record. 
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Q.  You  wouldn't  be  able,  then,  to  state  whether  you 
did  so  testify  or  didn't  so  testify  until  you  saw  the  rec- 
ord?   Is  that  correct? 

A.     Yes. 

COURT :  Is  the  bottom  of  the  old  dam  there  now 
so  you  can  tell? 

A.  Well,  I  haven't  been  down  to  it  lately.  I 
wouldn't  say  whether  it  were  or  not.  Judge,  but  there 
is  evidently  signs  there  that  it  is  easy  to  tell  where  water 
runs. 

Q.  You  stated,  Mr.  Hanley,  as  I  understood  you, 
that  you  went  to  the  Young  dam  a  few  days  ago.  Is 
that  so? 

A.     Yes. 

Q.     Did  you  look  at  the  river  below  that  dam? 

A.     Yes. 

Q.  Did  you  notice  how  far  the  river  was  below  the 
banks  at  that  point? 

A.     Why,  yes,  in  a  general  way.    I  didn't  meter  it. 

Q.     Well,  how  far  was  the  water  below  the  banks  ? 

A.     Above  or  below  the  dam. 

Q.     Below  the  dam. 

A.  Oh,  I  should  judge  three  and  a  half  feet,  maybe, 
four  feet. 

Q.     Below  the  banks  of  the  river? 

A.     Yes. 

Q.     That  is  about  right  ? 

A.  I  would  say  probably  about  three  feet  above, 
may  be. 


234  Pacific  Live  Stock  Coinpany 

(Testimony  of  W.  D.  Hanley.) 

Q.     Three  feet  below  the  banks? 

A.     Yes. 

Q.  So  when  you  stated  to  the  court  that  the  river 
was  bank  full,  you  were  evidently  thinking  about  the 
condition  down  on  your  land,  and  not  at  the  Young 
dam  ?   That  is  correct,  is  it  ? 

A.  Well,  I  didn't  say  that  the  river,  that  any  water 
was  running  over  the  banks  at  the  Young  dam. 

Q.  No,  but  you  did  say  that  you  went  to  the  Young 
dam,  and  that  the  dam  was  having  absolutely  no  effect 
on  throwing  the  water  out  through  the  ditch,  because  the 
river  was  bank  full  anyhow,  didn't  you.  Didn't  you 
state  that  to  the  Judge? 

A.  Mr.  Treadwell,  the  ditch  there,  or  the  bank  of 
the  river  there,  probably  is  three  feet  higher.  I  didn't 
go  up  and  examine  the  Hotchkiss  ditch.  I  didn't  ex- 
amine the  Hotchkiss  ditch,  but  I  would  say  that  a  ditch 
in  there  and  onto  that  road  would  draw  the  water  out  of 
that  river  above  the  dam. 

Q.     The  one  above  the  dam? 

A.     Yes. 

Q.     When  the  dam  is  there? 

A.     Yes. 

Q.  And  the  higher  you  raise  that  dam,  the  more 
water  it  puts  out  then,  doesn't  it? 

A.     Yes. 

Q.     And  the  sooner  it  will  put  water  out,  too. 

A.     Yes. 

Q.  So  that  the  dam  is  a  very  material  proposition 
in  putting  water  out  there,  isn't  it? 
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A.  Well,  I  don't  think  it  makes  much  difference 
if  a  fellow  doesn't  take  it  out. 

Q.  You  don't  think  it  makes  much  difference  if 
he  don't  take  it  out? 

A.     No. 

Q.  At  the  time  you  were  there,  he  wasn't  taking  it 
out?  Is  that  the  condition,  or  not?  Or  was  he  still  taking 
it  out,  notwithstanding  we  have  brought  this  contempt 
proceeding? 

A.  I  didn't  examine  the  Hotchkiss  ditch.  There 
was  water  in  the  road  at  the  Hotchkiss  place. 

Q.     On  both  sides  of  it? 

A.  Both  sides  of  it.  If  there  were  water  on  one 
side,  there  would  have  to  be  on  the  other.  There  is  a 
culvert  through  there, — it  would  level  up. 

Q.     So  he  was  taking  water  out,  as  far  as  you  know  ? 

A.  Well,  the  water  may  have  come  from  some  other 
place. 

Q.  Well,  now,  come  back  to  what  I  am  asking  you. 
I  am  asking  you,  didn't  you  tell  the  court  that  the  dam 
could  not  have  any  effect  because  the  river  was  running 
bank  full  there  anyhow,  and  it  couldn't  make  any  dif- 
ference?  Didn't  you  so  testify  in  answer  to  Mr.  Wood? 

A.  Why,  you  could  take  water  out  on  the  east 
side. 

Q.     Just  answer  that  question  yes  or  no,  please. 

COURT:  Do  you  remember  whether  you  did  or 
not? 

A.  No.  I  don't  want  to  be  understood  in  sajang 
that  the  water  was  running  over  the  banks  of  the  river 
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at  the  Young  dam.  I  don't  want  to  be  understood  as 
saying  it  was  running  over  the  banks  at  the  Young  dam, 
or  was  up  to  the  tops  of  the  banks. 

Q.  Now,  as  I  understand  it,  this  statement  in  your 
affidavit  is  entirely  unfounded  where  you  state  that  un- 
til yesterday,  the  29th  of  April,  1915,  when  the  com- 
plaint was  served  upon  you  in  Portland,  Oregon,  you 
had  no  knowledge  of  the  George  W.  Young  contempt 
proceeding,  or  that  he  had  been  ordered  to  remove  said 
dam,  or  purge  himself  of  contempt  by  paying  costs? 
That  is  not  so  at  all,  is  it,  that  portion  of  your  affidavit? 

A.     It  is  not  so. 

Q.  No,  I  say  that  is  not  true  there?  You  don't 
contend  it  to  be,  do  you? 

A.  I  want  to  be  understood  as  saying  that  I  did 
understand  that  Young  was  held  for  contempt  of  court. 

Q.  I  just  want  to  get  the  record  clear.  You  state 
now  that  that  is  not  right? 

COURT:  I  understand  now  you  made  a  mistake 
in  that  affidavit. 

A.  Yes,  sir;  in  the  allegation,  I  didn't  aim  to  say 
that  I  had  no  knowledge  of  the  Young  contempt. 

Q.  Now,  Mr.  Hanley,  you  have  a  tenant  on  29, 
haven't  you? 

A.     Yes. 

Q.     He  is  growing  grain,  is  he  not? 

A.     Yes. 

Q.  It  is  true  that  you  told  me  that  you  told  him  to 
use  the  Young  dam  to  get  water  over  there? 

A.     Yes. 
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Q.  So  that  when  you  stated  here  in  the  affidavit  that 
you  hadn't  used  it,  and  you  hadn't  incited  anybody  to 
use  it,  and  you  didn't  know  it  had  been  used  this  year — 

A.  Well,  it  hadn't  been,  Mr.  Treadwell.  It  hasn't 
been. 

Q.  You  told  him  to  go  and  get  it,  but  he  wasn't 
able  to  get  it.    Is  that  the  idea? 

A.  Oh,  no.  He  doesn't  need  water  now.  He  prob- 
ably won't  need  water  for  a  month.  He  has  got  plenty 
of  water  for  the  present.  All  that  he  will  need  will 
be  just  a  little  bit  of  water  to  run  under  his  sod  to  de- 
velop his  grain,  and  that  probably  won't  be  for  another 
month  that  he  will  want  it  at  all." 

***** 

"Q.     Whom  did  you  get  the  land  from? 

COURT:     Is  that  31? 

MR.  TREADWELL:     Section  5. 

A.  Section  5.  From  Mr.  Wood.  It  came  through 
Charles  Altschul. 

Q.     He  had  got  it  from  the  Road  Company? 

A.     Yes. 

Q.     Got  a  contract? 

A.     Yes. 

Q.     The  contract  was  assigned  to  you? 

A.     Yes,  to  the  William  Hanley  Company. 

Q.  You  are  president  of  the  William  Hanley  Com- 
pany, as  I  understand? 

A.     I  am  a  stockholder  in  the  company. 
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Q.  You  transferred  all  the  property  that  you  owned 
at  the  time  of  this  decree,  that  is  described  in  the  decree, 
to  the  William  Hanley  Company,  did  you  not? 

A.  It  is  the  successor,  the  William  Hanley  Com- 
pany. I  think  it  was  in  another  company  first.  I  think 
that  the  William  Hanley  Company  is  the  final  successor 
of  it.     There  is  another  transfer  in  there." 


"Q.  Now,  Mr.  Hanley,  you  stated  in  your  direct 
examination  that  on  the  east  fork  all  the  water  had  to  be 
taken  out  of  the  river,  before  it  got  down  to  the  channel 
between  34  and  35.      What  did  you  mean  by  that? 

A.  Why,  do  you  have  reference  to  the  water  in  27 
and  the  drain  ditch? 

Q.     Yes,  sir. 

A.  The  drain  ditch  gate  is  operated  to  reduce  the 
quantity  of  water  in  the  river,  and  it  was  built  for  thaf 
purpose,  of  reducing  the  quantity  in  the  river,  and  tak- 
ing it  away.  The  river  itself  was  the  distributing  sys- 
tem of  irrigation. 

Q.  So  your  object  has  been,  by  one  method  or  an- 
other, to  take  all  the  water  out  of  the  river  before  it  gets 
down  to  the  channel  between  34  and  35? 

A.  Why,  now,  Mr.  Treadwell,  I  wouldn't  want  to 
say  to  the  court  here  on  this  proceeding  that  I  have 
looked  technically  and  carefully  after  the  drain  ditch 
as  to  all  periods  and  all  conditions;  but  my  general  in- 
struction has  been,  and  you  people  were  a  party  to  help 
construct  that  ditch,  and  you  never  have  made  any  com- 
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plaint  to  me  on  the  ground — I  never  know  of  anything 
only  when  it  comes  into  court — as  Mr.  Newman  says 
that  he  worked  up  there  and  put  in  some  boards,  or  took 
out  some  boards;  and  if  that  hadn't  been  used  satisfac- 
torily to  you,  I  know  it  is  your  own  fault.  The  other 
time  you  brought  me  in  here  because  I  left  it  open.  This 
time  you  bring  me  in  here  because  I  shut  it  up. 

Q.  Well,  now,  when  did  we  bring  you  in  here  be- 
cause you  shut  it  up,  Mr.  Hanley? 

A.     Right  now. 

Q.     Right  now? 

A.  Right  now.  And  I  took  you  out  there  and 
showed  you  that  I  did  shut  it  up. 

Q.  As  I  understand  your  testimony,  then,  your 
understanding  is  that  we  are  charging  you  in  this  pro- 
ceeding with  shutting  up  the  drain  ditch? 

A.     The  drain  ditch. 

Q.     That  is  your  understanding  of  this  proceeding? 

A.  That  is  my  understanding  of  one  of  the  many 
things  you  are  charging  me  with. 

Q.  The  affidavit  complains  that  you  had  the  drain 
ditch  open  diverting  something  like  40  feet  of  water 
during  March  and  the  great  part  of  April.  Do  you 
know  that? 

A.     Now,  Mr.  Treadwell — 

Q.     Do  you  know  it,  or  don't  you? 

A.     I  don't  know  it.    I  know  what  my  orders  were. 

Q.  I  suppose  then,  you  haven't  read  the  affidavit 
of  contempt  in  this  matter,  on  which  the  contempt  is 
based? 
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A.     Yes,  I  have  read  it  over. 

Q.  You  say  you  don't  know  that  that  affidavit 
charges  you  with  having  the  drain  ditch  open  during  the 
month  of  March  and  April,  and  that  you  thereby  di- 
verted away  from  the  river,  something  Hke  40  feet  of 
water? 

A.  Well,  that  affidavit  is  a  mistake,  Mr.  Treadwell. 
It  is  not  true. 

Q.     That  affidavit  is  a  mistake? 

A.     It  is  not  true. 

Q.  So  you  say  what  we  are  charging  you  with  here 
is  closing  the  drain  ditch,  do  you? 

A.     One  of  the  things. 

Q.  Now,  Mr.  Hanley,  let  us  take  up  just  a  moment 
this  matter  of  making  objections  to  you.  You  know, 
do  you  not,  Mr.  Hanley,  that  after  this  decree  was 
entered,  we  brought  here  what  was  known  as  a  supple- 
mental case  in  which  we  alleged  that  you  continuously, 
in  violation  of  that  decree,  allowed  the  head  of  the  drain 
ditch  to  be  opened,  that  you  took  the  water  out  at  high 
stages  of  the  water  when  we  needed  it  for  irrigation; 
that  you  took  it  out  at  low  stages  of  the  water,  when 
we  needed  it  for  stock;  and  you  know  that  that  case 
was  tried,  don't  you?  Don't  you  know  that,  Mr. 
Hanley  ? 

A.     Certainly. 

Q.     Didn't  you  testify  in  it? 

A.     Sure. 

Q.     And  didn't  it  go  through  this  court? 

A.     Yes,  sir. 
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Q.  And  didn't  it  go  to  the  Circuit  Court  of  Ap- 
peals? 

A.     Yes,  sir. 

Q.  And  hasn't  it  come  back,  and  a  new  judgment 
entered  again  enjoining  you  from  doing  that? 

A.  Not  from  using  the  drain  ditch  for  the  purpose 
for  which  it  was  constructed. 

Q.  We  will  come  to  that.  But  you  know  we  had 
objected  to  your  use  in  the  way  you  used  that  drain 
ditch,  and  the  way  you  claimed  you  have  a  right  to  use 
it  for  years  and  years  since  this  decree  has  been  entered, 
and  have  had  you  in  court  all  the  time  on  it,  do  you 
not? 

MR.  WEBSTER:  Wait  a  moment.  Part  of  that 
is  all  right.  But  his  assumption  that  Mr.  Hanley  ob- 
jects to  the  way  they  have  a  right  to  use  it. 

MR.  TREADWELL :     I  say  we  object  to  it. 

MR.  WEBSTER:     That  you  object  to  our  use. 

MR.  TREADWELL :  The  way  he  claimed  to  use 
it.  You  understand  the  question,  do  you  not,  Mr. 
Hanley  ? 

A.     Yes,  I  do. 

Q.  Will  you  answer  it,  whether  you  know  we  have 
objected  or  whether  we  haven't? 

A.  No,  I  don't  know  what  you  have  objected  to 
it,  Mr.  Treadwell.  I  sat  beside  of  you  and  you  won't 
tell  me  what  you  object  to.  The  only  thing"  I  can  get 
is  what  I  am  getting  now.  I  don't  know  what  you  ob- 
ject to. 
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Q.  So  you  haven't  yet  got  any  idea  that  we  object 
to  your  taking  water  through  that  drain  ditch  out  of  the 
river  at  a  time  when  we  need  it  for  irrigation,  and  at 
a  time  we  need  it  for  watering  stock?  You  don't  know 
we  make  that  objection? 

A.  Mr.  Treadwell,  I  say  to  you  now,  and  I  say  to 
you  in  open  court, — I  said  to  you  when  I  was  riding 
with  you — I  have  cried  it  from  the  hilltops — that  if 
there  is  anything  to  settle  this  detail  of  operating  these 
little  few  acres  that  we  are  irrigating,  all  right.  Now, 
the  thing  that  is  between  us,  it  is  fair  to  tell  it  to  the 
court,  I  want  to  irrigate  the  balance  of  the  country,  I 
want  to  save  that  surplus  water.  I  know  you  want  it 
down  there  in  that  tule  bed. 

Q.  Now,  Mr.  Hanley,  you  say  that  you  took  eleven 
people,  I  think,  to  look  at  your  land  in  Section  27,  in  the 
neighborhood  of  the  Orphan  ditch.  When  did  you  do 
that? 

A.     How  many? 

Q.  I  thought  you  said  eleven  witnesses.  I  may 
have  misunderstood  you. 

A.  No,  I  didn't  say  that.  I  went  down  there  the 
evening  before  I  came  here,  with  Mr.  Pirie  and  Mr. 
Houser. 

Q.     What  was  the  date,  then? 

A.     That  was  Saturday  afternoon. 

Q.  That  would  be  Saturday,  the  8th.  Now,  did  you 
go  there  with  people  before  that? 

A.     Yes,  I  went  back  there,  I  think  Tuesday,  Mr. 
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Treadwell,  after  you  and  I  were  there,  and  the  boards 
were  out  of  the  Orphan  headgate. 

Q.     That  would  be  Tuesday,  May  4th,  you  mean? 

A.  The  day  after  you  and  I  were  there  that  Sun- 
day. 

Q.  I  don't  mean  that.  That  was  sometime  before 
that? 

A.     Yes. 

Q.  I  mean  when  you  went  back  from  here,  did  you 
go  down  there  before  you  took  the  people  down  there 
on  the  8th? 

A.  No,  I  hadn't  been  back  down  there  again.  I  had 
been  back  down  again  after  you  and  T  were  there. 

Q.  Yes,  well,  what  is  the  date  of  that?  That  is  the 
date  I  want  to  get. 

A.  That  was  Tuesday,  I  think,  following  the  Sun- 
day that  you  and  I  were  there. 

Q.     Yes. 

A.  And  the  Orphan  headgate  was  open  then,  and 
a  couple  of  your  men  were  there. 

Q.  I  don't  mean  that.  I  was  talking  about  the  time 
after  you  left  Portland  the  last  time,  and  went  back 
there,  the  8th  was  the  only  time  you  went  down  there, 
do  I  understand,  with  people  ? 

A.     Yes. 

Q.  Now,  you  had  27  all  flooded  at  that  time,  did 
you  not? 

A.     Yes,  sir. 

Q.  And  that  had  been  flooded  by  putting  in  the 
boards  in  the  21  dam,  hadn't  it? 
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A.     No,  sir. 

Q.     It  had  not? 

A.     No,  sir. 

Q.     The  21  dam  had  been  in  on  the  4th,  hadn't  it? 

A.     Yes,  sir. 

Q.  Have  you  seen  the  pictures  here  of  the  flooding 
of  the  whole  of  your  land  there  by  that  dam? 

A.     By  which  dam? 

Q.     The  21  dam,  after  you  put  it  in  on  the  4th? 

A.     No,  I  have  not. 

Q.  Now,  Mr.  Hanley,  don't  you  know  that  along, 
say,  in  the  neighborhood  of  the  4th  of  May,  your  Section 
27  before  those  boards  in  the  dam  were  put  in,  had  all 
been  drained  off?  There  was  no  water  standing  on  it 
at  all? 

A.  Why,  it  would  have  had  water  on,  Mr.  Tread- 
well,  if  I  should  have  taken  out,  or  rather  taken  out  the 
manure  dam,  in  the  head  of  the  21  ditch. 

Q.  Very  well;  but  as  a  matter  of  fact,  it  had  been 
drained  off,  when  Mr.  Gilc/irist  and  Mr.  Newman  were 
down  there,  around  prior  to  the  4th  of  May;  that  is  a 
fact,  is  it  not  ? 

A.     It  was  dry. 

Q.     Yes,  it  was  dry? 

A.     Yes. 

Q.  Then  you  went  and  put  this  water  on  there, 
and  then  took  these  men  down  there  to  look  at  it.  Is 
that  a  fact? 

A.     At  what  date,  Mr.  Treadwell? 
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Q.     You  took  them  down  on  the  8th,  and  you  found 
it  absolutely  submerged  with  water,  didn't  you? 
A.     21? 
Q.     Yes. 

\.     Yes,  21  was  covered  with  water. 
Q.     And  it  had  been  all  drained  off? 

MR.  WEBSTER:    21? 

Q.     27,  I  am  talking  about. 

MR.  WOOD:  He  has  been  talking  about  21  all  the 
time. 

A.  After  the  boards  were  put  in  the  dam,  in  the 
21  dam,  we  had  taken  all  of  the  water  out  of  the  river, 
and  turned  it  onto  21. 

Q.     That  went  on  down  to  27  ? 

MR.  WEBSTER:     No. 

MR.  TREAD  WELL:  Where  else  can  it  go?  It 
can't  go  anywhere  else,  can  it? 

A.  We  were  not  intending  to  leave  it  on  there  any 
longer  than  to  fill  up  the  ground. 

Q.  To  fill  up  the  ground?  And  you  found  it  filled 
up  down  there  about  how  deep  when  you  took  your  wit- 
nesses down  there  to  look  at  it,  to  show  them  the  con- 
ditions. 

A.     On  27? 

Q.     Yes. 

A.  It  was  filled  up  with  the  water  that  had  run  off 
27,  and  the  water  that  was  backed  up  by  the  levee  that 
had  not  got  off  or  would  not  get  off  till  it  evaporated, 
and  went  off  very  slowly. 
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Q.  But  it  had  once  before  that  entirely  drained  off 
27,  hadn't  it,  into  the  Orphan  ditch? 

A.     No,  sir.   No,  it  has  not  been  drained  off. 

Q.  Didn't  you  say  awhile  ago,  that  it  had  been 
drained  off? 

MR.  WOOD:  No,  he  didn't.  He  was  talking  about 
21.   You  never  said  27  once,  and  the  record  will  show  it. 

COURT:     How  does  the  water  get  onto  27? 
A.     The  water  gets  onto  27,  principally  from  the 
overflow  from  the  banks  of  the  river. 

COURT:     How  far  above  21,  or  ri'ght  at  27? 
A.     Right  through  27. 
Q.     Just  above  the  drain  ditch  ? 

A.  It  runs  out  all  along  the  line  of  the  bank,  of 
the  top  of  the  bank  all  the  way  through  27,  the  water. 

COURT :  Now,  that  is  the  way  the  water  gets  onto 
27  and  not  from  the  banks  higher  up  above  27? 

A.     No,  not  this  year. 

Q.  Now,  Mr.  Hanley,  just  what  you  are  saying  to 
the  Judge,  now,  is  that  it  has  not  overflowed  the  banks 
above  there  this  year,  but  when  you  put  in  the  21  dam, 
and  turn  the  water  out  from  the  21  dam  onto  Section  21, 
that  water  goes  down  onto  27,  does  it  not? 

A.     Probably  a  small  part  of  it,  Mr.  Treadwell. 

Q.  It  cannot  get  away  in  any  way  on  that  side  of 
the  river,  after  it  goes  onto  21  except  by  going  down 
onto  27,  does  it? 

A.     Oh,  yes,  it  goes  down  — 
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COURT:  Let  me  understand.  When  the  21  dam 
is  closed,  the  water  goes  out  on  the  east  side. 

MR.  TREAD  WELL:    On  both  sides. 

COURT:     Does  it  go  out  on  this  side? 
A.     Yes. 

COURT:  Very  well.  I  didn't  understand  that.  I 
notice  the  ditch,  the  Hanley  ditch  runs  out  on  the  east 
half. 

MR.  TREAD  WELL:     Another  one. 

COURT:     Oh,  this  is  another  one? 
A.     This  is  the  real  21  ditch.    They  confuse  the 
record  by  calling  this  the  21  ditch. 

MR.  WEBSTER:     By  this  you  mean  the  east? 
A.     The  east  ditch.    That  is  known  as  the  Hanley 
upper  ditch.   This  is  the  21  ditch. 

COURT:  Very  well.  I  understand  it  now.  I 
wondered  how  that  water  got  in. 

Q.  Now,  Mr.  Hanley,  with  your  dam  at  21,  you 
irrigate  all  that  land  in  Section  21,  between  the  ditch 
that  you  have  just  referred  to  to  the  court  as  the  21  ditch, 
and  the  river,  do  you  not  ? 

A.  Why  now,  the  big  majority  of  that  water,  alto- 
gether the  big  majority  of  it,  goes  over  28,  and  down 
onto  33. 

Q.  Can't  you  answer  that  question,  Mr.  Hanley? 
It  seems  to  be  a  sihiple  question? 

A.     No,  it  doesn't. 

Q.     You  don't  irrigate  that  land  at  all  then? 
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A.     Oh,  yes. 

Q.  Don't  you  irrigate  it  by  the  water  you  turn  out 
of  the  river  by  the  21  dam? 

A.     Partially  so. 

Q.  And  that  water  runs  right  down  to  Section  27, 
doesn't  it? 

A.     A  portion  of  it;   a  small  portion. 

Q.  The  water  between  that  ditch  and  the  river  has 
all  to  run  onto  27,  hasn't  it?  Just  look  at  the  map  and 
see  if  it  could  run  anywhere  else  than  onto  27? 

A.     Why,  yes,  onto  28. 

Q.  It  would  have  to  get  over  to  the  other  side  of 
the  ditch  to  do  that,  wouldn't  it? 

COURT:  He  is  talking  about  the  water  getting 
out  on  the  east  side  of  the  ditch. 

Q.     Between  the  ditch  and  the  river. 

COURT :  Answer  that  question.  Here  is  the  ditch 
running  down  here.  He  has  reference  to  the  water  that 
gets  out  over  the  east  side  of  that  ditch. 

A.  This  ditch  is  not  very  well  kept  up.  If  any 
water  got  out,  on  this  side  of  the  ditch,  it  would  irrigate 
these  little  strips  along  here. 

Q.  How  do  you  irirgate  this  land  between  the 
ditch  and  the  river? 

A.     Out  of  this  river. 

Q.     Out  of  the  river? 

A.     Yes. 

Q.  And  the  21  dam  helps  the  water  to  go  out  of 
the  river,  doesn't  it? 
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A.     The  drain  ditch  regulates  the  river  there. 

Q.  So  the  21  dam  is  not  used  to  put  any  water  out 
of  the  river  at  all,  I  suppose,  Mr.  Hanley? 

A.     Not  till  after  the  5th  of  May. 

Q.     Not  till  after  the  5th  of  May? 

A.     Yes. 

Q.  Well,  whenever  it  is  used, — I  don't  care  whether 
it  is  the  5th  of  May,  or  any  other  time — it  is  for  the  pur- 
pose of  putting  the  water  out  of  the  banks,  and  out  of 
the  river,  isn't  it? 

A.     Yes. 

Q.     That  is  what  it  does,  isn't  it? 

A.     Yes. 

Q.  You  saj^  now,  Mr.  Hanley,  that  there  were  cer- 
tain cuts  along  the  river  through  j^our  property,  but 
that  they  were  all  in  repair  ?  What  do  you  mean  by  them 
being  all  in  repair? 

A.  That  they  were  kept  filled  up — those  breaks 
in  the  river. 

Q.  How  did  you  keep  those  breaks  filled  up,  Mr. 
Hanley? 

A.  Well,  we  have  had  a  man  working  along  the 
river  this  season  to  specially  look  after  them. 

Q.  What  is  the  method,  I  mean,  by  which  you  close 
those  cuts? 

A.  Why,  they  have  some  of  them,  I  see,  apparently 
have  been  filled  up  with  boards  and  manure  put  up 
against  them. 

Q.     You  have  seen  this  picture  here  that  has  been, 
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I  think,  referred  to  as  Exhibit  15.  Is  that  typical  of  the 
way  those  cuts  are  regulated? 

A.  Well,  that  is  a  very  much  exaggerated  picture, 
Mr.  Treadwell.  There  is  only  a  little  bit  of  water  going 
around  each  edge  of  this,  and  it  has  went  out  here,  and 
lays  on  the  ground,  and  it  is  more  an  exaggerated  pic- 
ture I  will  say  that  if  there  was  a  personal  examination 
there,  the  court  would  find  that  the  water  there  is  much 
higher  in  the  river  than  it  is  outside.  And  these  little 
places  that  is  broke  around  is  just  places  broke  around. 
The  river  down  there  is  a  great  muskrat  country  — 

Q.  What  I  am  getting  at,  Mr.  Hanley, — excuse 
me  for  stopping  you ;  I  want  to  draw  your  examination 
to  a  close, — ^^I  am  just  asking  you  if  that  is  a  fair  repre- 
sentation of  the  general  method  by  which  those  cuts  are 
controlled  on  your  property? 

A.  No,  it  is  not.  That  is  only  an  emergency 
method. 

Q.  You  have  a  better  method  than  that,  I  under- 
stand? 

A.     They  have  been  filled  with  scrapers. 

Q.     Yes,  I  understand. 

A.     This  is  only  an  emergency  in  the  wet  time. 

Q.     How  many  of  those  are  there  on  your  property? 

A.  Well,  I  wouldn't  say,  Mr.  Treadwell;  only 
going  back  on  my  memory  when  I  first  came  into  the 
country,  but  I  would  say  that  probably  there  were  as 
many  as  eight  or  nine  on  the  east  side  of  the  river,  and 
there  was  a  very  very  large  one  at  the  place  in  the  Nelson 
place,  that  was  up  in  22;  in  the  original  times,  and  on 
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down,  the  big  breaks  were  on  the  east  side.  The  country 
leans  east.  The  grade  of  the  country  is  east.  And  there 
were  probably  half  as  many  on  the  west  side,  or  maybe 
as  many,  but  they  were  smaller. 

Q.  Now,  Mr.  Hanley,  you  state  that  you  take  the 
water  out  at  the  drain  ditch  for  the  purpose  of  prevent- 
ing it  from  overflowing  your  land  in  35.  Is  that  as  I 
understand  you? 

A.  Not  from  overflowing  it,  Mr.  Treadwell,  but  to 
regulate  it. 

Q.     Well,  to  regulate  the  amount  of  overflow. 

A.  The  amount  of  w^ater  that  the  land  can  take 
care  of. 

Q.  It  would  be  a  damage,  then,  I  suppose,  to  you, 
to  let  it  go  down  there?  That  is  the  reason  you  take  it 
out  at  the  drain  ditch  ? 

A.     That  country,  including  — 

Q.  Just  try  to  answer  the  question,  Mr.  Hanley. 
I  want  to  get  along.   Is  it,  or  isn't  it  ? 

A.     It  is  a  damage. 

Q.  Still,  if  it  goes  on  down  and  the  company  takes 
it  out  at  the  Orphan  gate,  then  that  is  a  damage  to 
you,  too?    That  is  your  idea? 

A.     It  certainly  is  a  damage  to  me. 

Q.  The  right  that  you  claim  is  to  take  the  water 
away  before  it  gets  to  your  land,  so  it  won't  overflow  it, 
or  so  as  to  regulate  the  overflow,  and  still,  if  you  want 
it  to  go  down  there,  to  insist  it  shall  go  down  there  and 
overflow.   That  is  your  position,  is  it? 

A.     I  said  to  you  that  day,  Mr.  Treadwell  — 
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Q.     Never  mind;    is  that  your  position,  or  isn't  it? 

COURT:     Just  state  your  position. 

A.     Yes. 

Q.  Isn't  it  a  fact,  Mr.  Hanley,  that  when  the  Pa- 
cific Live  Stock  Company  did  improve  the  smaller  part 
of  the  channel  that  is  on  their  property,  at  the  lower  end 
of  34,  you  objected  to  them  cleaning  that  channel,  out, 
and  said  that  by  doing  that,  it  prevented  the  water  from 
overflowing  your  land  ? 

A.     Now,  Mr.  Treadwell  — 

Q.     Well,  did  you  so  state? 

A.     Yes,  I  did. 

Q.     You  so  testify  in  the  record? 

A.     Yes,  sir,  I  did. 

Q.  Have  you  got  that  letter  where  I  offered,  on 
behalf  of  the  Pacific  Live  Stock  Company,  to  join  with 
you  in  constructing  that  channel  down  between  those 
two  sections,  and  in  which  I  also  agreed  that  if  that  cost 
you  any  additional  expense  in  getting  your  water  onto 
Section  34,  that  we  would  share  with  you  the  expense 
of  getting  it  there  from  the  21  ditch? 

COURT:     You  mean  35? 

MR.  TREADWELL:  35,  yes.  I  beg  your  Hon- 
or's pardon. 

Q.     You  have  that  letter? 

A.     No,  sir. 

Q.  Isn't  it  a  fact  that  letter  has  remained  unan- 
swered for  something  like  a  year  and  a  half  or  two  years 
by  you,  Mr.  Hanley? 
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A.  I  don't  think  I  ever  had  such  a  letter,  Mr. 
Treadwell. 

Q.  Well,  if  you  haven't,  and  Judge  Webster  has  it, 
I  would  like  to  have  it.  I  asked  for  it  last  night.  I 
thought  I  sent  it  to  you,  and  sent  a  copy  to  Judge 
Webster. 

MR.  WEBSTER:  I  haven't  any  recollection  of 
such  a  letter,  but  I  will  look  through  my  files.  What 
time  was  it? 

MR.  TREADWELL:  I  think  it  was  about  a  year 
and  a  half  ago. 

Q.  Isn't  it  a  fact,  Mr.  Hanley,  that  the  Pacific 
Live  Stock  Company,  through  myself,  has  offered  to 
join  with  you  in  constructing  a  river  channel  between 
Section  34  and  Section  35  ? 

A.  Mr.  Treadwell,  you  didn't  do  it  the  day  we 
stood  there,  and  I  told  you  that  that  was  the  work  that 
should  be  done. 

Q.  I  am  not  going  to  get  into  any  dispute  with 
you,  Mr.  Hanley,  as  to  our  oral  conversation,  when  I 
have  got  the  matter  in  writing  with  you.  Don't  you 
know  I  have  got  the  matter  in  writing  to  join  with  you 
in  constructing  that  channel? 

A.     No,  you  never  have,  Mr.  Treadwell. 

MR.  TREADWELL:  I  ask  for  the  production  of 
that  letter. 

MR.  WOOD:  Apparently  no  one  ever  got  such  a 
letter.   Haven't  you  a  copy? 

MR.  TREADWELL:    Surely,  I  have  a  copy  in 
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San  Francisco,  but  the  communication  is  rather  inter- 
rupted between  those  points. 

MR.  WOOD:  Judge  Webster  says  he  doesn't 
recollect  it.   Mr.  Hanley  says  he  never  heard  of  it. 

A.  If  there  is  any  misunderstanding  about  it,  I 
will  say  now  that  I  am  willing  to  construct  such  a  chan- 
nel with  perfect  understanding  of  protecting  my  rights. 

Q.  Yes,  I  understand  your  rights,  of  course.  You 
will  state  what  you  think  they  are,  and  if  we  don't 
agree  with  you,  that  ends  the  matter,  doesn't  it? 

A.     Oh,  T  don't  know,  Mr.  Treadwell. 

The  following  telegram  was  furnished  later: 

"San  Francisco,  Calif.,  May  12,  1915. 
Mr.  Edward  F.  Treadwell: 

Care  Clerk  U.  S.  District  Court,  Portland,  Ore. 

Part  letter  October  twenty  sixth  nineteen  twelve  to 
Webster  as  follows :  'We  would  therefore  be  willing  to 
arrange  that  a  ditch  might  be  connected  with  the  twenty 
one  ditch,  bringing  water  down  to  Section  thirty  four 
and  as  this  would  be  made  necessary  by  reason  of  the 
changed  channel  it  would  only  be  proper  that  we  should 
stand  half  of  the  cost  of  this  ditch,  as  well  as  the  new 
channel.  The  water  could  readily  be  flumed  over  or 
siphoned  under  the  drain  ditch.  If  this  arrangement 
meets  with  the  approval  of  Mr.  Hanley,  the  work  could 
be  done  and  the  plans  prepared  by  an  engineer  agreed 
upon,  by  the  parties,  or  we  could  each  appoint  an  en- 
gineer and  have  them  work  out  the  plans  together.' 
Delger  Trowbridge." 
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Q.  You  testified  about  the  water  that  you  divert 
through  the  drain  ditch,  etc.,  going  into  Embree  Slough. 
Have  you  got  any  dams  in  Embree  Slough  at  the  pres- 
ent time,  Mr.  Hanley,  the  various  branches  of  it? 

A.     Are  you  referring  to  23? 

Q.     23? 

A.     Yes,  Section  23. 

Q.  Well,  my  knowledge  of  the  sections  is  not  very 
clear. 

COURT:  Embree  Slough  is  what  takes  up  the 
water  from  the  drain  ditch,  isn't  it  ? 

A.  No,  from  both  of  the  ditches — from  the  Hanley 
upper  ditch  and  the  drain  ditch,  too,  both  of  them. 

Q.  Those  are  above  the  drain  ditch,  those  dams  that 
you  have  in  Embree  Slough,  are  they? 

A.     I  have  no  dams  in  Embree  Slough. 

Q.     At  any  place? 

A.     No,  sir. 

Q.     Not  in  Section  23,  or  anywhere  else? 

A.  There  is  a  gate — there  is  a  stop  gate  on  23,  in 
the  ditch  right  at  this  turn.  This  is  not  a  correct  map. 

MR.  WEBSTER:  This  has  not  got  the  extensions 
on  there? 

A.     This  is  not  a  correct  map. 

MR.  TREAD  WELL:   I  will  withdraw  that. 
A.     This  ditch  comes  out  around  like  this? 
Q.     Yes,  that  was  not  made  at  that  time. 
A.     And  this  gate  is  somewhere  at  a  point  about 
here  on  23,  in  the  dug  ditch. 
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COURT:     The  northeast  quarter  of  23? 
A.     Yes. 

MR.  WEBSTER:  This  map  does  not  show  the 
ditches  as  they  are  now.   That  is  an  old  map. 

MR.  WOOD:  I  would  like  to  ask  counsel  and  his 
client  in  the  record  here,  whether  he  objects  to  Mr. 
Hanley  filling  the  gaps  in  the  river  bank  and  keeping 
the  bank  in  repair? 

MR.  TREADWELL:  I  object  to  him  opening 
them. 

MR.  WOOD :    That  is  not  my  question. 

MR.  TREADWELL:  Of  course  we  do  not  object 
to  his  closing  those  banks.  We  want  them  closed.  That 
is  what  we  are  objecting  to  in  this  proceeding,  that  they 
were  not  closed,  and  they  should  have  been. 

MR.  WOOD:  Do  you  claim  it  is  his  duty  to  go 
and  close  them,  if  they  are  natural  openings  in  the  bank 
of  the  river? 

MR.  TREADWELL:  I  am  not  arguing  this 
question  now.  My  position  will  be  very  clear  when  we 
come  to  argue  it. 

REDIRECT    EXAMINATION. 

Q.  I  do  not  know  how  it  is  with  others,  Mr.  Han- 
ley, but  I  am  a  little  confused  myself  about  this  drain 
ditch  matter.  Mr.  Treadwell  asked  you  whether  you 
knew  that  the  affidavit  complained  that  in  March  and 
April  you  kept  the  drain  ditch  open,  and  diverted  the 
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water  in  March  and  April  away  from  them,  and  then 
you  said  your  understanding  was  that  the  complaint 
was  that  you  kept  the  drain  ditch  closed.  Have  you  got 
that  information,  that  affidavit?  My  understanding  is 
that  that  makes  both  of  the  points,  what  Mr.  Treadwell 
said,  and  also  what  you  said. 

MR.  TREADWELL :  Well,  if  you  can  find  it,  you 
are  a  wonder. 

Q.  The  first  part  of  this  information  directly 
against  you  is  that  during  the  months  of  March  and 
April  it  was  unnecessary  to  drain  water  from  the  land 
of  the  defendant  Hanley,  but  on  the  contrary,  the  same 
was  the  irrigation  season,  during  which  the  defendant 
William  Hanley  was  attempting  to  put  water  on  his 
land  for  irrigation  thereof,  and  notwithstanding  the 
terms  of  the  decree,  for  a  long  period  in  the  months  of 
March  and  April,  had  the  head  of  the  drain  ditch  open. 
Now,  as  to  that,  did  you  have  the  drain  ditch  open  at 
any  time  in  March  and  April,  when  it  was  not  necessary 
for  the  drainage  of  your  land,  and  the  regulation  of  the 
river,  to  keep  it  from  being  overflowed? 

A.  I  would  testify  by  order  that  the  drain  ditch 
was  closed,  as  early  as  it  could  be  closed,  so  to  be  per- 
mitted by  the  ice  and  the  winter  conditions,  that  it  was 
closed  and  that  the  gate  was  a  new  gate,  reconstructed 
last  year.  And  I  went  so  far  as  to  say  "Don't  depend 
on  the  boards.  Go  and  haul  some  stack  bottom,  or  some- 
thing, and  put  in  there."  So  that  that  ditch,  that  gate, 
is  absolutely  closed  ? 

Q.     Now,  the  complaint  against  you  further  is,  as  I 
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understand  by  Mr.  Treadwell,  that  you  flooded  your 
Section  27  by  putting  in  the  boards  into  21  dam,  and 
having  flooded  it,  you  then  called  witness'  attention  to 
the  fact.  I  want  to  ask  you  whether  or  not  27  was 
flooded  with  water  at  any  time  prior  to  May  4th,  when 
the  boards  of  the  21  dam  were  in? 

A.  27  has  been  over-flooded  all  spring,  both  bj'^  the 
amount  of  water  that  was  going  onto  it,  and  the  levee 
that  is  constructed  on  the  north  side  of  34  by  the  com- 
pany. 

Q.  Would  it  have  been  a  relief  against  that  flood- 
ing or  over-flooding  of  27,  for  you  to  have  opened  the 
drain  ditch  and  relieved  the  river  in  that  way? 

A.     Oh,  it  would  have  relieved  it. 

Q.  So  that  is  what  you  mean  that  they  complained 
both  ways? 

A.     Both  ways. 

Q.  r  don't  know  whether  the  Court  clearly  under- 
stands the  office  and  purpose  of  this  drain  ditch. 

COURT:  Yes,  I  think  I  understand  that.  He  has 
already  defined  it  during  his  testimony.  It  is  to  regu- 
late the  flood  waters,  as  I  understand. 

A.     In  the  river. 

COURT :     Yes,  in  the  river. 

A.     Yes. 

MR.  WEBSTER:  Well,  that  is  true,  and  yet  it  is 
not  the  whole  trouth.  I  didn't  hear  the  evidence,  and  of 
course  I  am  not  in  a  position  to  say,  but  I  would  like  to 
have  this  court  get  this  regulation  of  this  ditch,  as  to 
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what  its  actual  purpose  is.  Now,  to  say  that  it  is  for  the 
purpose  of  lowering  the  water  in  the  river  is  not  to  give 
the  real  purpose  of  this  ditch.  That  water  overflows 
Section  35  when  the  drain  ditch  is  closed.  That  is  the 
irrigation  of  Section  35,  and  it  stands  there  until  that 
section  is  irrigated.  Now,  by  opening  the  drain  ditch, 
it  draws  the  water  out  of  the  river.  The  water  from  Sec- 
tion 35  flows  out  into  the  river  and  out  from  the  drain 
ditch,  and  it  takes  the  water  off  35.  That  is  the  situation. 

COURT:  He  has  been  over  that  feature.  I  don't 
think  it  is  necessary  to  go  over  that  again.  I  want  to  ask 
some  questions  about  it  myself  before  you  get  through. 

MR.  WOOD:  Would  your  Honor  just  as  lief  ask 
it  here?  I  want  to  get  the  subject  together  as  much  as 
possible. 

COURT:  I  want  to  know,  Mr.  Hanley,  was  it 
intended  that  that  drain  ditch  should  be  used  for  regula- 
tion of  the  waters  of  the  river  at  any  time  prior  to  the 
5th  or  12th  of  May? 

A.  The  drain  ditch  is  to  be  operated  any  time  that 
it  is  needed. 

COURT:  Is  that  the  decree?  Is  that  the  purpose 
of  the  decree? 

MR.  WOOD :     Yes,  your  Honor. 

A.  That  is  my  understanding  of  the  decree.  It  is 
operated  any  time  that  it  is  needed  for  draining  pur- 
poses. 

COURT:  I  got  the  impression  that  the  Pacific 
Live  Stock  Company  were  to  have  the  waters  prior  to 
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May  5th,  all  that  would  come  down  to  them,  so  that  their 
lands  should  be  watered ;  if  the  water  was  sufficient,  the 
surface  water,  for  surface  irrigation.  Now,  then,  if  the 
drain  ditch  is  used  to  conduct  the  water  away  from  the 
nautral  course  of  the  water  otherwise,  it  would  not  go 
down  onto  their  lands,  and  I  want  to  get  at  the  real  pur- 
pose of  the  decree  as  to  when  that  drain  ditch  should 
be  used. 

MR.  WOOD:  I  think,  your  Honor,  it  could  be 
stated  by  agreement  of  counsel.  It  is  substantially  this : 
They  are  to  have  all  the  water  prior  to  these  dates,  except 
that  Hanley  is  to  have  the  privilege  to  protect  himself 
against  overflooding — over  watering.  Is  that  your  un- 
derstanding? 

MR.  TREAD  WELL:  Not  at  all,  your  Honor.  I 
would  say  I  think  it  is  perfectly  proper  for  you  to  get 
Mr.  Hanley's  idea,  if  that  is  what  your  Honor  wants. 

COURT:     That  is  what  I  want. 

MR.  TREAD  WELL :  Whether  that  is  our  idea,  or 
not,  of  course  would  be  an  entirely  different  proposition. 
We  contend  that  this  matter  is  fully  covered  by  the 
adjudication  of  this  court,  and  what  Mr.  Hanley  says  is 
the  purpose,  of  course,  is  not  binding  upon  us.  We  are 
perfectl}^  willing  he  should  give  it  to  help  the  court. 

COURT :  I  understand  your  idea  of  the  matter  is 
that  you  can  use  that  drain  ditch  at  any  time  you  desire, 
notwithstanding  the  conditions  down  below,  for  the  pro- 
tection of  yourself  by  overflooding  on  Section  35. 

A.     And  27. 
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Q.     And  27. 

A.     Yes,  any  time. 

COURT:     I  think  that  is  clear. 

MR.  WOOD:  Here  is  their  information :  ''That  in 
and  by  the  terms  of  the  said  decree,  the  said  defendant 
Wililam  Hanley  was  enjoined  and  restrained  from 
using  a  certain  ditch,  except  for  the  purpose  of  draining 
water  from  the  surface  of  his  land;  that  during  the 
months  of  March  and  April,  1915,  it  was  unnecessary 
to  drain  water  from  the  said  land  of  the  defendant." 
There  is  no  limitation  of  time — whenever  it  is  necessary 
to  do  it.  However,  as  you  say,  everybody  agrees  that 
the  decree  speaks  for  itself. 

A.  This  ditch  was  dug  in  1893,  and  this  gate  was 
put  into  it  and  it  was  operated  up  till  the  time  that  this 
controversy  started  without  any  questions  being  raised 
about  it. 

COURT:     You  have  reference  to  the  drain  ditch? 

A.  The  drain  ditch.  The  water  that  goes  out  from 
the  drain  ditch  goes  into  the  Embree  Slough,  and  down 
onto  the  company's  land. 

COURT:  You  say  that  goes  onto  the  company's 
land.  It  has  got  to  go  back  into  the  stream  again,  and 
then  re-directed  from  that. 

A.     Yes,  back  in  the  re-formed  channel. 

COURT:  I  understand  that  the  banks  are  higher 
than  the  surrounding  territory. 

A.     It  goes  into  Embree  Slough. 
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COURT :  Does  Embree  Slough  run  into  the  chan- 
nel of  the  stream? 

A.     Yes,  sir.     Yes,  below. 

COURT:  There  is  an  opening  for  that  to  flow 
into? 

A.  Yes,  and  the  slough  banks  is  lower — it  catches 
the  water  that  gets  away  from  the  channel. 

COURT:  Do  you  say  then  that  all  of  the  water 
that  you  divert  up  there,  finds  its  way  down  onto  this 
land  below? 

A.     Yes,  sir. 

MR.  WEBSTER:  Through  27,  does  your  Honor 
mean? 

COURT :     Diverted  by  the  drain  ditch. 

MR.  WEBSTER:  Yes,  it  all  goes  back  onto  the 
company's  land. 

COURT:  Isn't  there  any  waste  through  there  by 
absorption,  etc.,  and  by  evaporation? 

A.  They  use  it  for  an  irrigation  on  their  Section 
36,  and  the  southwest  quarter  of  26. 

COURT:  That  is  a  very  small  tract  of  land,  as 
compared  with  what  they  have  below. 

A.     Then  it  goes  right  on  into  the  Embree  Slough. 

RECROSS    EXAMINATION. 

Q.  Now,  Mr.  Hanley,  the  first  dam  that  the  com- 
pany has  where  it  can  take  the  water  out  of  the  channel 
of  the  river  itself  is  known  as  the  Mace  dam,  is  it  not? 
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A.  Well,  that  is  on  the  re-forming  of  the  slough, 
out  of  34. 

Q.  Yes.  What  we  are  talking  about  is  the  river 
channel  after  it  leaves  34. 

A.  Well,  that  is  the  re-forming  of  that  slough  there, 
which  is  at  the  Mace  land. 

Q.  You  are  beginning  to  call  the  river  channel  a 
slough,  are  you? 

A.     It  is  a  slough. 

COURT:    That  Mace  dam  is  in  Section  2? 

A.     Yes. 

Q.  This  water  you  take  out  through  the  drain  ditch 
goes  miles  below  that  before  it  comes  back  into  the  river, 
doesn't  it? 

A.     No,  it  does  not  go  miles,  Mr.  Treadwell. 

Q.  How  far  below  that  point  does  the  Embree 
Slough  come  back  to  the  river? 

A.     About  three  miles. 

Q.     Three  miles,  yes. 

COURT :     Below  the  Mace  dam  ? 

A.  Yes.  I  would  not  say  three  miles  below  Mace's 
dam.  What  I  had  more  reference  to  is  three  miles  from 
where  it  started,  through  there. 

COURT :  I  think  you  have  gone  far  enough  with 
that.    What  do  you  want  to  ask? 

REDIRECT  EXAMINATION. 

Q.  I  have  always  felt  that  "drain  ditch"  is  a  mis- 
nomer.    I  want  to  bring  that  point  out.     Now,  Mr. 
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Hanley,  is  there  any  obligation  on  your  part  to  keep  this 
ditch  open  and  drain  it,  or  is  it  for  your  benefit  and 
privilege  ? 

A.  Why,  so  far  as  this  drain  ditch  is  concerned, 
it  is  clearly  out  of  repair.  It  doesn't  take  but  little 
water.  The  company  has  refused  by  neglect  to  keep 
it  open  throughout  the — 

COURT:  Upon  whom  is  it  incumbernt  to  keep 
that  head  of  that  drain  ditch  regulated? 

A.  It  doesn't  seem  to — myself  to  operate  it — to 
operate  it  at  the  head. 

COURT:     Well,  that  answers  the  question. 

MR.  WOOD:     Well,  not  quite. 

Q.  My  point  is  this:  Is  that  drain  ditch  intended 
to  absolutely  drain  the  land  dry,  or  is  it  intended  to 
regulate  the  amount  of  water  that  you  let  go  on? 

A.  To  regulate  the  amount  of  water  that  goes 
onto  it. 

Q.  Well,  then,  if  you  let  a  certain  amount  of  water 
go  onto  35,  we  will  say,  before  you  drain  it  off,  it  forms 
a  part  of  the  irrigation  system. 

A.  It  does,  yes,  the  distributing  system,  a  very 
important  part  of  it. 

Q.  And  3^ou  have  the  right  to  let  as  much  water 
staj'^  on,  or  take  as  much  water  off  as  you  see  fit. 

MR.  TREAD  WELL :  Of  course  this  is  all  under- 
stood, that  we  are  not  bound  by  his  conclusions. 

COURT :  Oh,  of  course,  I  understand  that.  We 
are  trying  to  get  at  the  situation,  is  all. 
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Q.  You  have  the  right  to  let  as  much  stay  on,  or 
take  as  much  water  off,  as  you  see  fit? 

A.     That  is  my  understanding. 

Q.  In  other  words,  the  country  when  you  went 
down  there,  down  to  35,  was  swamp,  and  to  reclaim  it, 
you  built  this  drain  ditch,  but  you  don't  want  to  take  all 
the  water  off,  but  you  want  enough  to  make  hay? 

A.  Yes.  We  have  changed  the  lands  in  the  vicinity 
of  its  operation  from  tules  and  flags,  to  actual  hay  land, 
and  very  good  quality. 

Q.  Now,  suppose  the  company  came  forward  and 
said:  "Mr.  Hanley,  we  relieve  you  of  all  obligation 
about  this  drain  ditch,  and  we  will  put  in  such  a  gate  at 
the  Orphan  Headgate,  as  will  take  out  all  of  the  water, 
and  you  will  not  be  bothered  with  any  flooding,"  would 
that  satif y  you,  or  do  you  want  some  of  the  water  on  35  ? 

A.     I  want  the  use  of  the  water  on  35. 

COURT:     Do  you  remember  when  the  Orphan's 
Headgate  was  built,  when  that  ditch  was  built  ? 
A.     In  1893. 

COURT :  About  the  same  time  the  other  was  built 
then,  about  the  same  time  the  drain  ditch  was  built  ? 

A.     Oh,  the  Orphan  Headgate? 

COURT:     Yes. 

A.  Oh,  the  Orphan  Headgate  was  only  put  in  at 
the  time  of  the  contempt  proceedings  before  Judge 
Bellinger.  It  was  a  controversy  then  with  the  settlers 
that  owned  the  land  west  of  us. 
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COURT:  Well,  I  think  that  was  testified  to.  I 
didn't  know  but  what  you  would  recall  it. 

A.  The  Orphan  Headgate  has  only  been  in,  I  would 
say,  the  last  three  years,  or  four  years,  as  it  is  now 
operated — as  it  is  now — only  since  the  company  owned 
the  land. 

Q.  Mr.  Hanley,  do  you  know  how  long  the  boards 
were  in  the  21  dam  on  the  4th  of  May? 

A.  No,  I  am  not  prepared  to  testify  on  that.  The 
only  knowledge  I  had  of  it  was  when  I  came  from  my 
house  across  facing  21,  and  seen  the  gulls  on  21. 

Q.  If  you  don't  know,  never  mind.  I  think,  though, 
there  is  some  testimony  here  on  the  part  of  the  other 
side.  I  think  maybe  by  Mr.  Gilchrist, — no,  I  am  mis- 
taken about  that ;  he  said  he  saw  them  in  the  afternoon. 
Well,  then,  assuming  that  the  boards  were  in  from  nine 
o'clock  to  two,  or  something  like  that,  would  the  effect 
of  those  boards  being  in  the  21  dam  flood  Section  27, 
down  above  their  34? 

A.  No,  the  water  would  go  on  to  21,  and  across 
into  28,  with  the  exception  of  a  small  per  cent  of  it 
going  in  on  27. 

Q.  And  that  would  be  true,  no  matter  how  long 
the  boards  were  in  ? 

A.     Yes,  that  would  be  true. 

Q.  Would  it,  in  your  opinion,  from  your  knowledge 
of  the  country  there,  be  possible  to  get  the  water  on  27 
that  was  on  it,  by  putting  the  boards  in  this  dam  for 
one  day? 

A.     There  was  no  water  got  to  27  on  that  day. 
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Q.  No,  but  I  say,  would  it  be  possible,  by  closing 
the  21  dam  for  one  day,  would  it  be  possible  to  flood 
27,  the  way  it  was? 

A.  No,  sir.  27  was  flooded  from  the  river.  27 
cannot  be  very  practically  irrigated  without  reconstruc- 
tion of  levees,  etc.,  without  using  the  river  channel,  as  it 
is  higher  than  the  balance  of  the  section.  It  is  just 
natural  irrigation. 

Q.  You  said,  in  answer  to  the  question  of  Mr. 
Treadwell,  something  like  this:  He  said,  "Well,  now, 
when  you  put  the  boards  in  21  dam,  and  close  the  21 
dam,  that  turns  the  water  out  of  the  river,"  or  some- 
thing to  that  effect.  I  don't  know  whether  it  is  true, 
or  not,  that  it  turns  it  out  just  through  the  21  ditch,  and 
the  Hanley  ditch,  or  whether  it  is  putting  the  boards 
in  the  21  dam  causes  the  river  to  slop  over  its  banks. 
Now,  which  is  it? 

A.  We  have  used  the  water  in  a  rotating  way,  so 
that  the  order  was  given  on  the  5th  of  May  to  put  the 
boards  in  the  Hanley  upper  ditch,  and  put  all  of  the 
water  out  on  21,  first  thing  after  they  started  to  use 
the  water. 

Q.  Still,  I  didn't  make  m5^self  clear,  or  you  don't 
answer  my  question.  Does  the  21  dam  being  closed 
cause  the  river  to  slop  over  its  banks,  and  aid  in  irriga- 
tion, or  does  it  turn  the  river  out  through  the  ditches 
only? 

A.  Why,  the  water  goes  out  mostly,  probably 
through  the  depressions,  but  goes  out  generally  all  over 
the  banks. 
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Q.  So  it  goes  out,  not  only  through  the  21  ditch, 
and  the  Hanley  upper  ditch,  but  out  over  the  banks  as 
well? 

A.  Not  the  Hanley  upper  ditch.  The  Hanley 
upper  ditch  when  the  boards  were  put  in  the  21  dam, 
was  closed,  and  all  the  water  that  was  coming  down, 
went  onto  21. 

Q.     Went  out  on  the  21  ditch? 

A.  Yes,  on  the  Section  21,  on  the  west  side  of  the 
river. 

Q.     What  side  of  the  river  ? 

A.     West  side. 

Q.  So  that  there  was  nothing  open  on  the  east  side 
of  the  river  ? 

A.     No,  sir. 

Q.  Well,  now,  in  addition  to  its  going  out  on  the 
21  ditch,  I  understand  it  put  it  over  the  banks  of  the 
river  as  well? 

A.     Yes,  sir. 

Q.     And  that  would  be  on  both  sides  of  the  river? 

A.  No,  it  would  only  be  on  the  south  side.  There 
probably  was  some  went  out  and  ran  around,  but  that 
would  be  a  small  matter. 

Q.  It  would  not  put  anything  out  below  the  dam, 
would  it? 

A.     No,  nothing  out  below  the  dam. 

Q.     It  would  relieve  the  river  below  that? 

A.     No,  sir. 

Q.  You  mean  the  dam  would  relieve  the  river  be- 
low it? 
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A.     Yes,  sir. 

Q.     When  was  this  21  ditch  opened  this  season? 
A.     Mr.  McLaren  opened  it  after  I  had  went  up 
there  and  looked  at  the  dam  in  April. 

COURT:  You  say  that  was  opened  in  April — 
the  21  ditch? 

A.  The  ditch  on  21  that  is  on  the  west  side  of  the 
river.    This  ditch. 

COURT :  Well,  was  the  water  put  into  that  ditch 
in  April? 

A.     The  water  runs  into  it. 

MR.  WOOD:  That  is  the  point  I  was  just  going 
to  bring  out.  Water  runs  in  there  when  the  dam  is  all 
open. 

A.  It  runs  out.  This  land  would  all  have  over- 
flowed this  spring,  if  this  little  manure  dam  in  the  head 
of  21  ditch  had  been  out  of  it.  The  banks  of  the  river, 
21  is  the  first  place  that  the  river  commences  to  flood 
on  the  east  fork — natural  flood. 

MR.  WEBSTER:  When  the  dam  is  open,  you 
mean? 

A.     When  the  dam  is  open. 

MR.  WOOD:    You  mean  the  21  dam? 
A.     Yes,  the  channel  flows  the  water  out.    It  has 
always  been  a  hay  section.    I  cut  hay  there  in  1882. 

Questions  by  Mr.  Webster. 
That  drain  ditch  was  built  by  you,  and  the  company, 
under  an  agreement  to  build  it,  wasn't  it? 
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A.     Yes,  sir. 

Q.     That  was  in  1893? 

A.     In  1893. 

Q.  And  it  runs  from  your  land  onto  theirs,  doesn't 
it? 

A.     Yes. 

Q.  And  there,  you  are  not  under  any  obligation 
and  never  have  been,  to  keep  up  the  end  of  the  drain 
ditch  that  is  on  their  land? 

A.     No,  sir. 

Q.     But  only  on  your  own? 

A.     Yes. 

Examination  Continued  by  Mr.  Wood. 

Q.  I  want  to  ask  another  question  to  clear  this. 
This  water  that  Mr.  Treadwell  testified  to  when  he 
was  a  witness,  which  he  described  as  a  sea  of  water  over 
your  land,  what  land  was  that  on? 

A.     That  was  on  the  south  end  of  27. 

Q.     And  where  was  it  from? 

A.  From  the  Orphan  Headgate,  and  the  overflow 
of  the  river. 

Q.     It  was  not  your  doing  at  all? 

A.     No,  sir. 

Q.  Now,  have  you  ever  at  any  time,  cut  into  the 
banks  of  the  river,  to  use  them  as  part  of  your  irrigation 
system,  or  given  any  such  orders? 

COURT:     I  think  he  has  been  over  that  too. 
A.     They  are  natural  washes,  originally. 
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GEORGE  McLaren 

A  witness  called  on  behalf  of  the  defendant,  William 
Hanley,  testified  as  follows : 

DIRECT  EXAMINATION. 

Questions  by  Mr.  Wood. 

Q.     Where  do  you  live,  Mr.  McLaren? 

A.     Near  Burns. 

Q.     How  long  have  you  been  out  there? 

A.     20  years. 

Q.     Just  speak  out  loud? 

A.     20  years. 

Q.  You  have  some  property  of  your  own — land 
out  there? 

A.     I  have. 

Q.  How  long  have  you  been  working  for  Mr. 
Hanley  ? 

A.  Oh,  I  have  worked  for  him  different  times  for 
25  years — such  a  matter.  I  had  worked  for  him  before 
I  came  there. 

Q.  You  are  not  one  of  the  regular  employes  of  the 
ranch,  but  you  work  at  odd  times  ? 

A.     No,  not  at  present;  not  of  late  years. 

Q.  Have  you  had  anything  to  do  with  the  handling 
of  the  water  on  the  ranch? 

A.     Yes,  sir. 

Q.     Regulating  the  dams? 

A.     Yes,  sir. 
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Q.  Has  that  been  somewhat  of  a  speciality  of 
yours  ? 

A.     Yes,  sir. 

Q.  Did  you  ever  have  charge  of,  and  handle  and 
operate  what  is  known  as  the  31  dam,  called  in  this  pro- 
ceeding the  Luig  dam? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.     Why,  along  about  1901  or  1902. 

Q.     For  how  many  years  ? 

A.     Three  or  four  years.    I  don't  remember  which. 

Q.  Do  you  know  whether  you  ever  paid  any  par- 
ticular attention  as  to  any  date  of  the  month,  when 
you  put  the  boards  in  that  dam? 

A.     I  did  not. 

Q.  When  did  you  put  the  boards  in  from  year  to 
year? 

A.  When  I  thought  it  was  ready,  when  we  needed 
the  water. 

Q.  Do  you  think  you  ever  put  them  in  before  the 
12th  of  May  or  the  5th  of  May? 

A.     Some  years  I  think  I  did. 

Q.     What  is  your  reason  for  thinking  so? 

A.  Well  the  21  dam  could  not  be  put  in  till  the  5th 
of  May,  and  I  would  attend  to  those  outside  fields  first, 
if  they  needed  water. 

Q.  Do  you  mean  by  that  you  would  put  in  the  31 
dam  first? 

A.     Generally,  yes,  sir. 

Q.     How  much  prior  to  the  21  dam? 
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A.  Oh,  it  would  be  about  the  same  time,  a  few 
days. 

Q.  Have  you  any  other  means  of  determining  that 
you  would  put  in  the  boards  in  the  31  dam,  in  the  month 
of  April? 

MR.  TREADWELL:  Objected  to  as  leading 
and  suggestive. 

COURT:  I  will  overrule  the  objection.  Answer 
the  question. 

A.     State  it  again,  please. 

Q.  I  say,  other  than  the  date  of  the  21  dam,  have 
you  any  other  means  of  determining  that  you  put  the 
boards  in  the  31  dam  some  times  in  the  month  of  April? 

A.  Well,  they  generally  went  away  about  the  beef 
at  that  time,  and  I  would  be  alone  at  the  ranch  generally ; 
about  the  10th  or  15th  of  April  they  would  be  gone, 
and  I  would  commence  working  with  the  water  then. 

Q.  Has  that  31  dam  been  used  every  year  in  this 
way,  as  far  as  you  are  concerned,  without  regard  to  any 
particular  day  of  the  month? 

A.     Yes,  sir. 

Q.  Now,  you  are  familar  with  the  Hanley  drain 
ditch,  as  it  is  called — know  what  it  is? 

A.     Yes,  sir. 

Q.  Did  you  have  anything  to  do  in  recent  years 
with  repairing  the  headgate  of  that  ditch? 

A.     I  did. 

Q.     State  when  it  was. 
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A.  Last  fall,  about  October,  I  rebuilt  it,  the  head- 
gate. 

Q.     Entirely  rebuilt  it? 

A.  Entirely  rebuilt  it,  with  the  exception  of  the 
floor.    I  left  the  floor  the  way  it  was. 

Q.     What  lumber  did  you  use? 

A.     New  lumber. 

Q.     From  the  mill? 

A.     Yes,  sir. 

Q.     Was  there  any  rock  in  it? 

A.     No,  sir. 

Q.  How  did  you  set  this  into  the  banks?  How 
were  the  wings? 

A.  The  wings  ran  into  the  bank,  extended  into  the 
bank  about  eight  feet. 

Q.  Were  the  wings  water  tight — any  water  go 
around  them? 

A.     No,  sir. 

Q.  I  think  you  are  the  one  that  closed  the  head  of 
the  drain  ditch  first,  didn't  you  ? 

A.  Yes,  I  left  three  boards,  put  three  boards  in  it, 
when  I  finished  the  headgate  last  fall. 

Q.     Well,  that  was  last  year? 

A.     Yes,  sir. 

Q.     Did  they  remain  in  till  this  spring? 

A.  As  far  as  I  know.  I  was  not  down  there  in 
the  winter  myself. 

Q.     Did  you  state  what  month  you  rebuilt  it? 

A.     October. 

Q.     October  of  last  year? 
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A.     Yes. 

Q.  You  left  three  boards  in  there,  but  you  don't 
remember — ^^but  you  were  not  back  there  ? 

A.     No,  I  was  not  back  there  in  the  winter. 

Q.     When  were  you  back  there? 

A.     Sometime  about  the  middle  of  March. 

Q.     How  was  it  then  ? 

A.  Why,  I  put  more  boards  in  it  to  raise  the 
water  up. 

Q.  What  was  the  purpose  in  leaving  these  boards 
in,  and  of  adding  more  boards  to  it  ?  What  do  you  mean, 
in  other  words,  by  raising  the  water  up? 

A.  I  put  the  boards  in  to  keep  the  water  in  the 
river. 

Q.  A  young  gentleman  here  has  testified  —  Mr. 
Griffing — that  he  met  you  on  the  Hanley  place  and  had 
some  talk  with  you  about  irrigation,  or  the  plan  or  sys- 
tem of  irrigation.  Do  you  remember  meeting  this  young 
surveyor  or  engineer? 

A.     Yes,  sir. 

Q.     About  when  was  it? 

A.     Why,  it  must  have  been  some  time  in  March. 

Q.     Did  you  meet  him  more  than  once? 

A.     I  did  meet  him  once  or  twice,  I  think. 

Q.     On  the  property? 

A.     Yes,  sir. 

Q.     Where  were  those  places  of  meeting? 

A.  The  first  time  I  met  him  out  in  23,  at  the  gate 
out  there,  the  water  gate. 

Q.     How  far  from  the  river? 
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A.     Why  very  near  two  miles. 

Q.     Where  was  the  other  place? 

A.  On  the  bridge  across  the  Hanley  upper  ditch, 
near  the  21  dam. 

Q.     How  far  is  that  from  the  river? 

A.     Oh,  100  yards,  maybe,  or  100  feet. 

Q.     Any  body  present  beside  you  two? 

A.     Yes,  sir. 

Q.  What  was  your  conversation  the  first  time  of 
meeting  ? 

A.  He  introduced  himself  and  told  me  that  Mr. 
Hanley  said  for  me  to  give  him  any  information  I  could 
about  the  water,  where  it  was  going  to,  and  all  the  out- 
lets, so  that  he  could  make  measurements  on  it.  As  near 
as  I  recollect,  that  was  about  what  we  talked  about. 

COURT :  Was  that  when  you  were  out  in  Section 
23  there? 

A.     When  we  was  out  in  Section  23. 

Q.     Is  that  about  all  that  you  recollect? 

A.  Why,  he  asked  me  where  he  should  go  to  find 
the  places  and  where  the  water  went  to,  and  I  told  him 
as  near  as  I  could. 

Q.  Well,  what  was  the  conversation  at  the  other 
meeting  ? 

A.  I  don't  recollect  we  had  any  very  much  conver- 
sation. He  was  taking  up  his  water  gauges  there,  and  I 
just  asked  him  about  how  much  water  was  flowing. 

Q.     No  special  conversation. 

A.     No. 
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Q.  Well,  now,  to  refresh  your  memory — and  if  I 
don't  state  it  correctly,  I  hope  counsel  will  interrupt  and 
correct  me — I  understood  Mr.  Griffing  to  say  that  in  a 
conversation  with  j^ou  you  said  to  him  that  you  had 
charge  of  the  irrigating  or  something  to  that  effect,  and 
that  these  cuts  were  made  in  the  bank,  and  were  a  part 
of  Hanley's  system  of  irrigation,  cutting  the  banks  of 
the  river.   Was  there  anj^  such  conversation? 

A.  Well,  I  had  reference  to  the  ditch  that  we  were 
standing  on — the  Hanley  upper  ditch. 

Q.  In  all  the  time  you  have  been  on  the  Hanley 
property,  do  you  know  of  any  occasion  where  he  has 
cut  gaps  in  the  banks  of  the  river,  to  let  the  river  out, 
and  use  it  as  part  of  his  irrigation? 

A.     No,  sir. 

Q.  What  has  been  your  work  and  business  when 
you  were  at  work  on  the  ranch,  in  regard  to  these  banks  ? 
What  has  been  your  duty? 

A.     To  always  keep  them  in  repair. 

Q.  What  has  been  the  method  of  keeping  them  in 
repair? 

A.  Well,  generally  every  fall  we  went  around  with 
scrapers  and  fixed  any  places  that  were  wearing  out,  or 
any  breaks  that  come  in  in  the  freshets,  that  were  fixed 
temporarily;  we  would  make  them  permanent  as  we 
could — rebuild  levees. 

Q.  Did  you  have  your  attention  called  to  a  board  in 
the  21  dam,  and  some  willows  lodged  in  the  dam  this 
year  ? 

A.     Yes,  sir. 
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Q.     About  when  was  that? 

A.  Why,  it  was  some  time  about  the  last  of  March, 
or  last  of  April. 

Q.     Who  called  your  attention  to  it  ? 

A.     Mr.  Hanley. 

Q.  Do  you  remember  whether  it  was  at  the  time 
that  Judge  Webster  was  out  there  on  the  water  cases  ? 

A.     I  think  Judge  Webster  went  home. 

Q.  You  think  he  had  gone  home.  The  reason  I  am 
asking  you,  I  am  under  the  impression  that  it  was 
earlier  than  the  last  of  April;  but  as  you  cannot  fix  it, 
we  will  let  it  go  at  that.  Now,  state  what  you  found 
when  you  went  to  the  dam? 

A.  I  found  two  or  three  willows,  and  some  small 
twigs  in  there,  little  small  stuff  that  had  lodged  in  the 
high  water. 

Q.  Was  it  obstructing  the  flow  of  the  river,  and 
raising  the  level  of  the  river  above  the  dam? 

A.  Not  at  all.  They  were  out  of  the  water  when  I 
went  there. 

Q.     How  many  willows  were  there? 

A.  Oh,  there  were  two  or  three  willows  that  was 
six  or  seven  feet  long. 

Q.     State  what  labor  you  did  to  relieve  the  situation  ? 

A.  Well,  I  got  hold  of  one,  the  longest  one  that  was 
furtherest  up,  and  pulled  it  loose,  and  they  all  went 
away,  floated  down  the  river. 

Q.     Did  }"ou  see  a  board  there? 

A.     I  did. 
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Q.     Where  was  the  board — on  what  side  of  the  dam? 

A.     It  was  on  the  south  side,  in  the  slack  water. 

Q.  In  slack  water.  Where  was  the  current  of  the 
river  going  out? 

A.     The  current  all  hits  the  north  side  of  the  dam. 

Q.     And  did  you  take  this  board  out? 

A.  Why,  I  pulled  it  up  above  the  water.  It  was 
loose.   I  pulled  it  up  when  I  pulled  the  willow  out. 

Q.  Was  it  one  of  the  regular  boards  of  the  dam, 
or  was  it  a  board  that  had  lodged  there  ? 

A.     I  could  not  tell. 

Q.  I  believe  its  dimensions  are  already  in.  Now,  as 
to  the  construction  of  this  dam,  is  there  any  permanent 
board  nailed  across  which  is  higher  than  the  floor  of  the 
dam? 

A.     On  21? 

Q.     Yes. 

A.  No,  sir.  Do  you  mean  right  where  the  boards 
are  put  in? 

Q.     No,  I  mean  anywhere. 

A.     I  believe  there  is  a  two  inch  plank  in  front. 

COURT :     Is  that  above  the  floor  of  the  dam? 

A.  Just  nailed  onto  the  floor,  to  nail  the  pilings  to, 
that  are  driven  down  in  the  ground. 

COURT:  Does  that  impede  the  water  coming 
through  the  dam? 

A.     I  don't  think  it  does. 

COURT:     What  is  that? 

A.  No,  sir,  I  don't  think  it  does.  I  don't  see  why  it 
should. 
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COURT:  There  is  some  evidence  that  there  was  a 
board  in  there  about  six  inches  high,  and  that  that  ex- 
tended above  the  floor  of  the  dam. 

MR.  WOOD :  That  is  the  board  I  was  asking  about, 
which  he  took  out.  I  am  now  talking  about  a  permanent 
structure  of  the  dam. 

COURT:     Oh,  yes. 

Q.  When  was  the  last  time  that  you  closed  the 
head  of  the  drain  ditch? 

A.  Along  about  the  middle  of  March,  or  between 
the  middle  and  the  20th,  I  couldn't  say  for  a  day.  I  went 
down  and  put  the  boards  in  when  the  ice  had  gone  out 
of  the  river,  so  the  boards  would  stay  in,  and  raised  it  up 
as  high  as  I  thought  was  necessary,  so  as  to  run  out  on 
the  banks  on  both  sides. 

COURT:     That  was  about  the  middle  of  March? 

A.  Between  the  middle  and  the  20th.  I  put  them 
in  and  raised  it  up,  and  made  it  overflow  on  both  sides 
at  that  time. 

Q.  How  was  the  ice  in  the  river  this  season,  com- 
pared with  other  seasons? 

A.     Well,  it  was  a  good  deal  thicker. 

CROSS  EXAMINATION. 

Questions  by  Mr.  Treadwell. 

Mr.  McLaren,  could  you  state  any  particular  years 
that  you  had  the  actual  charge  of  the  Luig  dam? 

A.  I  couldn't  say  right  exactly.  It  was  somewhere 
about  1891,  along  there. 
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Q.     1901,  you  mean,  don't  you? 

A.     Yes,  sir. 

Q.  Do  you  know  how  many  years  you  actually  did 
anything  toward  putting  the  boards  in  the  dam? 

A.     I  put  them  in  for  three  or  four  years  there. 

Q.  Three  or  four  years.  Did  you  work  with  Mr. 
Luig  in  putting  them  in? 

A.     No,  sir,  I  was  always  alone. 

Q.     You  were  always  alone? 

A.     Yes. 

Q.     You  never  worked  with  Mr.  Luig  at  all? 

A.     No,  sir. 

Q.  How  many  boards  does  the  drain  ditch  have 
altogether  when  you  put  all  the  boards  in  so  as  to  shut 
it  up  ? 

A.  Why,  it  is  about  five  feet  deep;  the  box  is,  I 
believe. 

Q.  Well,  about  how  many  boards  did  you  put  in 
altogether,  to  shut  it  up  as  tight  as  you  can? 

A.  Oh,  it  is  owing  to  the  size  of  the  boards.  It 
takes  about  enough  to  raise  it  up  five  feet,  it  is  just  owing 
to  the  material  we  have.  A  12-inch  board  would  raise  it 
ten  inches,  if  they  are  on  the  slant. 

Q.  What  would  be  your  estimate  as  to  the  number 
of  boards  you  have  altogether  when  you  have  left  them 
all  in? 

A.     Seven  or  eight. 

Q.  Seven  or  eight  boards  ?  So  you  left  three  boards 
in  in  the  fall,  and  when  did  you  put  the  next  boards  in, 
and  how  many? 
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A.     I  put  them  in  in  March. 

Q.     How  many  did  you  put  in  the  first  time? 

A.  I  put  in  four  or  five  boards.  I  am  not  sure 
which.  I  put  in  enough  to  raise  it  up  to  the  top  of  the 
bank. 

Q.     Did  you  put  them  all  in  at  that  time  ? 

A.  They  were  all  out  at  that  time  when  I  went  to 
put  them  in.  They  raised  up  and  floated  away  when 
they  floated  up. 

Q.  When  you  went  there,  the  three  that  you  had 
had  in  were  not  in? 

A.     No,  sir. 

Q.  So  you  put  those  back?  Did  you  put  all  the 
rest  of  them  back,  or  not? 

A.  I  put  in  enough  to  raise  the  water  so  it  would 
overflow  the  river  on  each  side. 

Q.  Well,  did  you  put  in  all  the  boards  in  the  head 
of  the  drain  ditch  that  you  ever  put  in,  or  that  were 
necessary  to  complete  the  structure? 

A.     I  put  in  four  or  five  boards. 

Q.     You  put  in  four  or  five  boards  then  ? 

A.     Yes. 

Q.     Did  you  put  any  more  boards  in  afterwards? 

A.     No,  sir. 

MR.  WOOD :  I  think  I  misled  you.  As  I  under- 
stand it,  he  was  only  there  when  he  rebuilt  it,  put  in 
three  boards,  then  he  went  out  in  March — they  were  out 
— put  in  four  or  five  more.  I  don't  think  he  was  back. 
That  is  my  present  understanding  of  it. 

A.     No,  sir,  I  was  not  back." 
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JOHN  RYAN 

A  witness  for  the  defendant  William  Hanley,  testi- 
fied as  follows: 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Wood: 

"Mr.  Ryan,  where  do  you  live? 

A.     I  live  in  Harney  Valley. 

Q.     How  long  have  you  been  there? 

A.     Three  years. 

Q.     What  are  you  doing  out  there? 

A.  At  the  present  time  I  am  working  for  Mr. 
Hanley. 

Q.  Have  you  got  any  interests  of  your  own  out 
there? 

A.  Nothing  whatever.  I  have  a  homestead  oust 
there. 

Q.     You  don't  count  that  for  anything? 

A.     No,  not  there. 

Q.  Yet  awhile.  Well,  what  are  you  doing  for 
Hanley? 

A.  I  have  been  working  on  the  river  this  year,  this 
spring. 

Q.     How  long  have  you  been  working  for  him? 

A.  Well,  I  have  worked  for  Mr.  Hanley  off  and 
on  for  the  last  two  years. 

Q.     What  have  been  your  special  duties  this  year? 

A.  This  year — you  mean  this  spring?  Or  the  first 
of  the  year? 


284  Pacific  Live  Stock  Company 

(Testimony  of  John  Ryan.) 

Q.     Well,  the  first  of  the  year. 

A.  I  fed  cattle  part  of  the  time,  and  when  they 
turned  the  cattle  to  the  hills,  I  have  been  working  on  the 
river. 

Q.  What  have  you  been  doing  on  the  river  —  what 
part  of  the  river? 

A.  Looking  after  the  water,  and  I  have  worked  on 
the  river  from  north  of  27  down  to  the  Fennimore  place. 

Q.  Well,  now,  what  particularly  have  you  been 
doing?   What  acts? 

A.     Looking  after  the  irrigation. 

Q.     Yes,  but  doing  what? 

A.  Oh,  looking  after  the  dams,  and  closing  the 
breaks  in  the  river. 

Q.  Where  have  you  been  closing  breaks  in  the 
river? 

A.     On  27  on  the  east  side. 

Q.  Do  you  mean  by  breaks  in  the  river,  in  the  river 
bank? 

A.     Yes. 

Q.  Here  is  a  photograph  "Break  in  the  river  bank. 
East  Fork  of  Silvies  River,  about  one  quarter  mile  above 
the  Hanley  drain  ditch." 

A.     Above  the  Hanley  Drain  ditch? 

Q.  Yes.  "Part  of  the  Hanlej^  Irrigation  System," 
— Plaintiff's  Exhibit  15.  Do  you  recognize  that? 

A.     Yes,  sir. 

Q.     Whose  work  is  it? 

A.  It  is  not  mine.  That  is  on  the  west  side  of  the 
river. 
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Q.  Do  you  know  who  constructed  it? 

A.  I  do  not. 

Q.  Have  you  been  there  at  this  place? 

A.  Yes,  sir. 

Q.  I  will  ask  you  whether  that  is  a  permanent  irri- 
gation structure  or  a  temporary  structure,  to  stop  the 
river  going  out? 

A.  Well,  that  would  be  a  temporary  structure. 

Q.  The  river  is  on  the  side  towards  you,  toward  the 
looker? 

A.  Yes,  sir.  But  that  is  on  the  west  side  of  the 
river. 

Q.  Yes,  that  is  what  it  says. 

COURT:     You  say  that  is  a  temporary  structure? 
A.     That  would  be  a  temporary  structure. 

COURT:  I  understand  then,  from  you,  that  the 
water  goes  out  that  gap,  and  that  that  is  put  in  there 
to  keep  the  water  in  the  channel  temporarily? 

A.  While  the  water  is  high  at  all,  it  cannot  be  fixed 
permanently.  You  understand  when  the  water  is  run- 
ning out  you  cannot  put  dirt  or  anything  in  there.  You 
cannot  make  it  stay. 

COURT:     Oh,  I  understand. 

Q.  Did  you  repair  any  breaks  in  the  bank,  any  gaps 
in  the  bank  of  the  river  yourself? 

A.     Yes,  sir. 

Q.     Where?     What  part  of  the  river? 

A.  On  the  east  side,  repaired  two  on  the  east  side, 
and  I  did  fix  that  one  temporarily  later  on. 
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Q.  There  is  a  statement  here  that  there  is  a  very 
wide  cut  made  in  the  bank  of  the  river,  in  order  to  let  it 
out  in  the  left  bank  of  the  river — that  would  be  the  east 
bank  of  the  river — about  900  feet  below  the  Hanley 
drain  ditch,  a  cut  in  the  bank  about  12  feet  wide,  and 
three  feet  deep.  Was  there  any  such  cut  made? 

A.  There  was  a  break  there.  That  is  correct  as  to 
the  size. 

Q.     And  location? 

A.     And  location,  yes,  sir. 

Q.     You  mean  a  natural  break  in  the  river? 

A.  That  is  what  it  would  look  like  to  me.  It  was 
washed  out.    I  fixed  it. 

Q.     You  didn't  make  any  cut  there? 

A.     I  did  not. 

Q.     Did  you  do  anything  toward  it  at  all? 

A.  I  did.  I  fixed  it  up.  My  instructions  were  to 
fix  all  of  them. 

Q.     How  did  you  fix  it?  What  did  you  do? 

A.  I  put  poles  across  where  the  water  was  high, 
put  poles  similar  to  that  one  in  the  photograph  across 
this  break.  I  run  those  boards  down  in  there,  the  first 
day  I  went  up  on  horseback,  I  carried  a  shovel  and  a 
saw.  The  ground  was  so  soft  it  was  pretty  near  im- 
possible to  get  a  team  in — it  was  impossible  to  get  a 
wagon  over  it.  I  put  that  structure  in  like  that,  and  with 
my  shovel  tried  to  put  some  dirt  in  it  to  stop  it,  j^ou  see, 
but  I  could  not  make  it  stick.  So  I  hung  up  my  shovel 
and  went  back  home,  and  the  next  morning  brought  the 
team  and  a  sled  which  I  could  haul  over  the  ground,  and 
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fixed  it  with  the  stack  bottom.  That  is  all  you  can  make 
stay  when  the  water  is  running  over  the  banks  of  the 
river  on  both  sides. 

COURT:     What  kind  of  a  bottom? 

A.  Bottom  of  the  old  stack,  where  the  cattle  come 
in  and  tramped  it,  make  it  wet  and  solid,  it  will  sink  in 
the  water,  going  against  those  boards,  and  will  not  wash. 
I  fixed  it  with  that  until  it  was  perfectly  tight,  and  until 
the  river  goes  down,  and  can  be  fixed  permanently. 

Q.     Instead  of  opening  the  river,  then,  you  closed  it? 

A.     Yes,  sir. 

Q.  Here  is  a  place  about  1,000  feet  above  the  south 
line  of  Section  27  on  the  left  bank  of  the  river,  the  east 
bank — a  cut — it  doesn't  give  the  dimensions.  It  doesn't 
give  the  dimensions,  but  there  is  a  location  about  1,000 
feet  above,  or  north  of  the  south  line  of  Section  27  on 
the  east  bank  of  the  river.  Do  you  remember  any  such 
cut? 

A.  There  was  no  cut  that  there  was  any  water 
going  out  of  on  that  side.  There  had  been  a  cut — there 
was  a  cut  there  that  had  been  fixed,  and  there  was  a 
few  muskrat  holes  where  the  water  was  coming  through, 
probably  in  streams  like  your  arm,  which  I  closed.  That 
is  all  the  break  there  was  in  that  location. 

Q.  Who  gave  you  your  orders  to  keep  the  river 
banks  tight? 

A.     Mr.  Hanley. 

Q.  In  the  whole  length  of  the  river,  there  in  Section 
27,  or  as  far  as  you  have  any  charge  of  it,  are  there  any 
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cuts  made  artificially  for  the  purpose  of  letting  the  river 
out,  or  are  they  all  natural  cuts  ? 

A.  I  have  never  seen  any  that  was  made  artificially. 
They  all  seem  to  be  natural,  and  have  been  closed  up; 
wherever  it  showed  there  has  been  a  cut,  they  have  all 
been  closed  some  way  or  other. 

Q.  Did  you  have  anything  to  do  with  closing  the 
drain  ditch? 

A.     That  is  the  one  that  goes  east  from  the  river? 

Q.     Yes. 

A.     Yes,  sir. 

Q.     What  time  was  that? 

A.     I  put  the  boards  in  on  the  5th  of  April. 

Q.     State  how  you  closed  it  ? 

A.  I  put  the  boards  in  on  the  5th  of  April,  that  is 
full,  clear  up — I  don't  remember  how  many — all  I  could 
get  in.  Then  next  day  I  fixed  this  break  that  we  have 
been  speaking  about,  that  went  east.  I  think  I  was  a 
day  or  two  days  on  that.  I  know  one,  and  I  think  two 
days,  and  at  the  same  time  I  went  up  to  see  how  this 
was  working,  because  my  instructions  were  to  close  it 
tight. 

Q.     Who  gave  you  the  instructions? 

A.  Mr.  Hanley ;  and  I  found  that  where  the  boards 
apparently  were  not  down  to  the  flow,  that  there  was  an 
underdraft  of  water  going  out,  so  I  gets  another  plank 
and  tries  to  pound  them  down,  and  found  too  much 
pressure  on  them,  so  I  hauled  this  stack  bottom,  manure, 
and  chinked  them  in  there,  till  I  did  stop  the  flow  of 
water. 
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Q.  Well,  were  there  any  leaks  around  it,  in  through 
the  wings? 

A.     No,  it  was  a  new  structure. 

Q.     Any  rot  in  the  structure? 

A.     Rot? 

Q.     Yes,  rot  in  the  boards? 

A.  It  was  new  lumber,  what  I  could  see  of  it,  ap- 
parently.  There  was  no  rot,  no. 

Q.  Do  you  know  the  gate  and  ditch  known  as  the 
Orphan  headgate? 

A.     Why,  yes. 

Q.  Now,  it  has  been  left  a  little  bit  in  dispute  here, 
where  the  water  goes  from  that  ditch.  Have  you  ever 
seen  it  running  off? 

A.     Why  it  goes  west  from  the  river. 

Q.  I  know,  but  after  they  get  through  with  it,  in 
using  it  for  irrigation,  where  does  it  finally  end  up  ? 

A.     Why,  in  what  is  knuwn  as  Chapman  Slough. 

Q.     Have  you  seen  it  going  down  there  ? 

A.     I  have. 

Q.     This  year? 

A.     This  year. 

Q.     Do  you  know  a  dam  called  the  Fennimore  dam? 

A.     Yes,  sir. 

Q.     Where  is  that  located? 

A.     li  IS  in  the  northeast  corner  of  Section  3. 

Q.     Was  it  part  of  your  duty  to  look  after  that? 

A.     It  was. 

Q.     Did  you  put  in  the  boards? 

A.     I  did. 
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Q.     This  year? 

A.     Yes,  sir. 

Q.     When? 

A.  Along  about  the  middle  of  April,  I  think,  or 
middle  of  March. 

Q.     How  many  times  did  you  have  to  put  them  in? 

A.     Oh,  seven  or  eight  times. 

Q.     Who  took  them  out? 

A.  Well,  I  never  caught  anybody  taking  them  out 
but  once.  I  don't  know  the  man's  name,  but  he  said  he 
was  working  for  the  P.  L.  S.  Company,  and  was  taking 
them  out  under  Mr.  Newman's  instructions. 

MR.  TREADWELL:  We  are  perfectly  willing 
to  admit  that. 

COURT:  You  say  it  was  in  April  that  you  were 
putting  those  in? 

A.     April,  yes. 

MR.  TREADWELL:    You  said  March. 

A.  Yes,  I  said  March,  but  it  was  in  April.  It  was 
about  the  middle  of  April.  I  was  thinking  this  was 
April,  but  it  is  May.  There  was  ice  in  in  March — it 
didn't  need  any  boards. 

Q.  You  located  this  Fennimore  dam,  didn't  you, 
in  your  testimony.   Where  is  it? 

A.     It  is  in  the  northeast  corner  of  three. 

Q.     That  is  below  the  Orphan  headgate? 

A.     Below  the  Orphan  headgate,  yes. 
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CROSS    EXAMINATION. 
Questions  by  Mr.  Treadwell. 

Mr.  Rj'^an,  you  stated  that  you  put  the  boards  in 
the  drain  ditch,  I  think,  about  April  5th.  How  many 
boards  did  you  put  iri  at  that  time? 

A.  I  don't  know.  I  saw  some  narrow  boards — 
there  wasn't  boards  enough  there  to  fill  it,  and  I  think 
I  put  in  one  or  two  new  ones,  and  I  took  some  of — 
there  was  a  pile  of  lumber  that  had  been  taken  out  of 
the  old  headgate — and  I  picked  out  the  solid  lumber  and 
sawed  some,  and  put  them  in,  some  six,  some  four,  some 
ten  inches,  till  I  filled  it  full.  I  don't  know  how  many 
there  were. 

Q.     Did  you  put  in  any  more  after  that? 

A.     I  did  not. 

Q.     How  did  you  fix  the  date  of  that? 

A.     I  make  a  note  of  my  work. 

Q.     Did  you  make  a  note  of  that  work? 

A.     I  did,  sir. 

Q.     Have  you  got  it  here? 

A.     No,  sir.   I  made  a  mental  note  with  my  wife. 

Q.  Were  all  the  boards  in  the  dam  when  that  pic- 
ture was  taken  ? 

A.  That  don't  show  any  water  going  over  the  top 
to  speak  of. 

Q.     It  don't? 

A.  A  little  bit  right  here,  and  a  little  there.  That 
is  water  is  coming  under. 

Q.     All  coming  under,  is  it  ? 
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A.  You  see  just  a  little  stream  of  water  there  and 
there,  in  three  different  places  going  over. 

Q.  This  is  where  the  water  was  stopped?  The  dark 
place  is  where  the  upright  is.  There  is  no  water.  All  this 
other  is  water. 

A.  This  board  above  this  dark  line  here,  that  is  a 
board  up  that  way,  above  this  dark  line.  This  water  is 
coming  under. 

Q.  There  isn't  any  water  pouring  over  the  dam 
there  at  all.    (Referring  to  Exhibit  8.) 

A.  It  don't  look  like  that  to  me.  It  looks  like  three 
little  streams  of  water,  and  this  boiling  here  up  from 
in  under. 

Q.     The  dam  was  not  very  tight  then,  Mr.  Ryan? 

A.  No,  I  testified  that  it  was  not  tight  underneath, 
when  I  first  put  it  in,  before  I  put  this  manure  in,  in  the 
next  day  or  two. 

Q.     When  did  you  put  the  manure  in? 

A.  Not  later  than  two  days  after  I  put  the 
boards  in. 

Q.  About  these  cuts  in  the  bank.  Besides  these  cuts 
where  there  is  stuff  stuck  in  like  the  ones  we  show  in  this 
picture  here  to  regulate  the  water,  you  say  there  is  quite 
a  number  of  — 

MR.  WOOD :  May  it  please  the  Court,  counsel  I 
presume  knows  that  he  cannot  put  a  question  which  will, 
as  answered,  mislead  the  witness.  Now,  there  is  not  one 
particle  of  testimony  here  that  these  temporary  repairs 
are  to  regulate  the  water. 
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MR.  TREADWELL:  I  object  to  the  witness 
being  told  counsel's  theory  of  this  matter  when  I  am 
cross  examining  the  witness. 

MR.  WOOD:  It  is  an  unfair  question,  therefore, 
when  he  says  to  the  witness  "Now,  when  these  boards 
that  are  put  in  to  regulate  the  water" — the  witness'  mind 
would  not  perhaps  grasp  that,  and  I  object  to  the  in- 
ference that  they  are  put  there  to  regulate  the  water, 
until  there  is  some  testimony  here  that  they  are  put  there 
to  regulate  the  water. 

COURT:  I  am  keeping  that  in  mind.  I  think  I 
will  not  be  misled  by  it.  Go  ahead  with  your  question. 

MR.  WOOD :  Of  course,  your  Honor,  we  have  to 
make  this  record  for  any  possible  future  use. 

COURT:     Yes,  I  understand. 

Mr.  Ryan,  if  these  boards  are  not  put  in  these  cuts 
for  the  purpose  of  regulating  the  water,  will  you  please 
tell  me  what  they  are  there  for. 

A.     What  boards  are  you  talking  about? 

Q.  Why,  the  boards  in  any  cut  along  the  river 
bank? 

A.     What  are  they  put  there  for? 

Q.     Yes. 

A.  My  experience  in  putting  them  there  has  been 
when  I  want  to  fix  a  break,  to  put  them  in  there  to  kind 
of  check  the  current  so  that  you  could  make  other  stuff 
stay  until  you  could  stop  it. 

Q.     So  they  are  put  there  to  stop  the  water  when 
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you  want  it,  and  when  you  want  to  close  the  water  out, 
you  stop  them  up — is  that  correct? 

A.  When  I  am  closing  a  break,  I  put  that  in ;  that 
is,  I  cannot  fix  it  — 

COURT:  I  understand  this  witness  has  already 
testified  those  boards  were  put  in  there  to  stop  a  break, 
and  not  for  regulation? 

A.     I  cannot  fix  it  otherwise. 

Q.  I  mean  they  are  put  in  there  to  keep  the  water 
out  when  they  are  put  in  there,  are  they  not  ? 

A.     To  keep  it  in  the  river. 

Q.  To  keep  it  in  the  river  when  those  are  out.  If 
they  were  not  out,  the  water  would  come  out  of  the  river 
there,  though? 

A.  Of  course  if  there  is  nothing  in  there,  it  would 
run  out  of  the  break. 

REDIRECT    EXAMINATION. 

Q.  Are  they  any  part  of  an  irrigation  system  to  be 
taken  out  and  put  in  as  part  of  an  irrigation  system  ? 

A.     How  is  that? 

Q.  Are  they  any  part  of  an  irrigation  system  to  be 
taken  in  and  out,  to  let  the  river  run  out  as  a  part  of  an 
irrigation  system? 

A.     Where? 

Q.  These  boards  that  we  are  talking  about.  Do 
they  form  any  part  of  any  irrigation  system? 

A.  Not  those  that  we  put  in  to  stop  a  break  in  the 
river  bank  don't. 
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RECROSS    EXAMINATION. 

Q.  You  do  have  them  out — when  they  are  not  there 
the  water  is  running  out  onto  land  ? 

A.     I  haven't  had  any  of  them  out. 

Q.     You  haven't  had  any  of  them  out  this  summer? 

A.  No,  sir,  I  have  been  putting  them  in  and  putting 
stuff  in  to  stop  them. 

Q.  When  was  it  Mr.  Hanley  told  you  to  close  those 
up  this  year? 

A.     This  year? 

Q.     Yes. 

A.     It  was  along  the  3d  or  4th  of  April. 

REDIRECT    EXAMINATION. 

Q.  There  wasn't  any  exception  made.  You  were  to 
close  them  all? 

A.  Close  them  immediately.  I  had  other  work  in  5 
I  was  doing,  and  I  was  to  stop  that  and  close  these  im- 
mediately. 

Q.  What  condition  have  you  found  the  Orphan 
headgate  in  when  you  went  by? 

A.  I  have  always  found  it  open.  That  is,  water 
running  out. 

During  the  course  of  the  argument  the  witness  John 
Ryan  was  recalled  and  testified  as  follows; 

EXAMINATION    BY    THE    COURT. 

Q.  Do  you  know  what  time  the  ice  went  out  of  the 
streams  there? 
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A.  It  was  some  time  the  latter  part  of  March,  the 
middle  of  March,  along  there  some  place. 

Q.  That  would  be  from  the  middle  to  the  latter 
part  of  March? 

A.  Yes.  It  was  pretty  well  froze.  We  was  feeding 
cattle  there.  That  river  was  deeply  froze.  I  was  feeding 
cattle  there,  up  till  about  the  20th  of  March.  There  was 
still  ice  in  the  river  then. 

Q.     Then  what  time  did  the  flood  waters  come? 

A.  The  flood  waters  come  between  the  5th  and  the 
10th  of  April. 

MR.  WOOD :  You  are  not  familiar  with  the  whole 
river  ? 

A.     No,  sir." 

WILL  McLaren, 

A  witness  for  the  defendant  William  Hanley,  testi- 
fied as  follows: 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Wood: 

"Where  do  you  live? 
A.     I  live  near  Burns. 
Q.     Harney  County? 
A.     Yes,  sir. 

Q.     How  long  have  you  lived  there? 
A.     18  years,  I  think. 

Q.  You  are  a  son  of  George  McLaren,  that  just 
testified  this  morning? 
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A.     Yes,  sir. 

Q.  You  have  some  property  of  your  own  out  there, 
haven't  you? 

A.     Yes,  sir. 

Q.     What  section  is  it  in? 

A.     East  half  of  15. 

Q.  Did  you  ever  work  for  Mr.  Hanley  of  the 
William  Hanley  Company? 

A.     Yes,  sir. 

Q.     At  what  time? 

A.  I  worked  for  him,  I  don't  know  exactly  what 
time,  but  veiy  near  all  the  time,  off  and  on  all  the  time. 

Q.     What  was  the  general  nature  of  your  work? 

A.     Putting  up  hay  and  feeding  it  out. 

Q.     Did  it  have  anything  to  do  with  the  water? 

A.     Yes. 

Q.     Such  as  what? 

A.  Putting  in  dams,  and  helping  fix  levees,  and 
that. 

Q.  Did  you  ever  have  anything  to  do  with  helping 
to  keep  the  banks  of  the  river  in  repair? 

A.     Yes. 

Q.  Did  you  ever  get  any  orders  at  any  time  to  cut 
the  banks  of  the  rivers,  to  let  the  water  out? 

A.     No,  sir. 

Q.     Did  you  ever  do  it? 

A.     No,  sir. 

Q.  Did  you  ever  use  the  banks  of  the  rivers  as  a 
part  of  your  irrigation  system  out  there? 

A.     No,  sir. 
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Q.     Did  you  see  the  Hanley  drain  ditch  at  its  head 
this  spring? 
A.     Yes,  sir. 

Q 
A 

Q 
A 

Q 
A 

Q 

time? 
A 
Q 


About  what  time? 

About  the  1st  of  March. 

What  was  the  condition  of  it  ? 

It  was  full  of  ice,  and  backed  up  water  in  it. 

Was  it  open? 

Yes,  sir,  it  was  then. 

Did  you  see  it  any  subsequent  time,  any  later 


No,  not  this  year. 

Where  did  you  find  the  boards  of  the  drain 
ditch  at  that  time,  when  you  went  up  there,  the  boards 
for  stopping  the  — 

A.     The  ones  that  was  in  it  was  floated  down  against 
the  ice,  about  ten  feet  below  the  dam. 

Q.     What  did  you  do  with  them? 

A.     I  took  them  out  and  tried  to  put  them  back  in, 
and  they  would  not  stay,  and  I  put  them  on  the  bank. 

Q.     Why  wouldn't  they  stay  ? 

A.     The  water  and  ice  had  backed  up  there,  there 
was  no  current  to  hold  them  down. 

COURT:     That  was  about  the  first  of  March? 
A.     Yes,  sir. 

Q.     What  are  your  instructions  about  that  ditch,  the 
drain  ditch? 

A.     About  keeping  it  closed  ? 
Q.     Yes. 
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A.     My  father,  he  was  the  one  told  me  to  go  up  there 
and  shut  it  up. 

Q.     Who  told  you? 

A.     My  father.   He  told  me  to  go  and  shut  it  up. 

CROSS    EXAMINATION. 

Questions  by  Mr.  Treadwell: 

When  did  your  father  tell  you  to  shut  it  up  ? 
A.     About  the  1st  of  March  somewhere. 
Q.     You  are  talking  about  this  same  trip  that  you 
took  then? 

A.     Yes  sir." 

DAVE  McLaren, 

A  witness  for  the  defendant  William  Hanley,  testi- 
fied as  follows: 

DIRECT    EXAMINATION: 

Questions  by  Mr.  Wood. 

"Where  do  you  live,  Mr.  McLaren? 
A.     Near  Burns. 

Q.     Are  you  a  son  of  George  McLaren,  that  testi- 
fied here  this  morning  ? 
A.     Yes,  sir. 

Q.     Have  you  got  any  property  out  there  yourself? 
A.     Yes,  sir. 
Q.     Where  is  it  situated  ? 
A.     About  four  miles  east  of  Burns. 
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Q.     It  is  not  on  the  river? 

A.     No,  sir. 

Q.     How  long  have  you  lived  out  there? 

A.  I  have  lived  there  about  five  years.  I  have  lived 
in  the  valley  for  15  years. 

Q.  And  have  you  ever  done  any  work  on  the  Han- 
ley  ranches  in  assisting  your  father? 

A.     Yes,  sir. 

Q.     What  character  of  work  ? 

A.  I  have  helped  with  the  haying  on  the  ranches, 
put  up  the  hay. 

Q.  Have  you  ever  helped  about  taking  care  of  the 
water  and  the  dams? 

A.     Not  very  much — some. 

Q.  Did  you  ever  help  about  on  the  river  banks, 
keeping  them  in  repair? 

A.     I  have  helped  fix  up  one  place. 

Q.  Did  you  ever  make  any  cuts  in  the  river  so  as 
to  let  water  out  for  irrigating  ? 

A.     No,  sir. 

Q.     You  say  you  have  made  repairs? 

A.     Yes,  sir,  helped  build  a  cut  up. 

Q.  Build  the  cuts  up.  How  was  the  ice  in  the  river 
this  year,  as  compared  to  most  years  ? 

A.  Well,  I  was  never  over  the  river,  but  I  have 
been  out  along  there,  and  it  was  froze  solid.  I  never  seen 
it  froze  solid  before. 
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CROSS    EXAMINATION. 

Questions  by  Mr.  Treadwell: 

Q.  Where  was  the  cut  you  filled  up? 

A.  Just  about  the  middle  of  Section  27. 

Q.  On  which  side  ? 

A.  Do  you  mean  on  which  side  of  the  river? 

Q.  Yes. 

A.  On  the  east  side  of  the  river. 

Q.  Describe  the  cut. 

A.  Well,  it  was  a  place  about  10  to  15  feet  wide, 

and  we  took  and  plowed  a  lot  of  sod  there,  and  took  a 
sled  and  carried  it  in  there,  and  made  an  embankment 
about  five  feet  wide  there. 

Q.  How  was  the  cut  made? 

A.  It  looked  like  it  just  washed  out  of  there. 

Q.  When  did  you  fill  it  up? 

A.  About  two  years  ago. 

Q.  Has  it  been  opened  since? 

A.  No,  sir. 

Q.  No  water  gone  out  there  at  all? 

A.  Not  without  the  muskrats  dug  a  hole  through  it. 

Q.  How  is  that? 

A.  Not  without  the  muskrats  dug  a  hole  through 
it." 
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GEORGE  W.  YOUNG, 

One  of  the  defendants,  testified  as  follows: 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Webster. 

"Is  there  another  dam  in  above,  or  just  near  the 
north  line  of  the  section? 

A.  Yes. 

Q.  What  is  that  dam  called? 

A.  Well,  they  call  it  the  Young  dam.  It  is  really 
the  Hanley  dam. 

Q.  What  section  is  that  in? 

A.  That  is  in  Section  19. 

Q.  Just  above  there? 

A.  Yes. 

Q.  You  have  it  shown  on  your  map  there,  have  you? 

A.  Yes,  sir. 

Q.  Point  that  out  to  the  judge,  if  you  please. 

Where  is  that? 

A.  Right  there.    (Pointing  to  diagram.) 

Q.  Just  above  the  section  line  there? 

A.  Yes. 

Q.  Who  put  that  dam  in  there? 

A.  Well,  I  myself  and  some  of  Mr.  Hanley's  men. 

Q.  And  who  owns  the  dam?  Whose  is  it? 

A.  It  belongs  to  Mr.  Hanley. 

Q.  Do  you  claim  any  interest  in  that  dam  at  all? 

A.  No,  sir. 

Q.  Who  uses  that  dam? 
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A.  Why,  the  Hanley  Company,  I  suppose. 

Q.  For  what? 

A.  For  the  irrigation  of  Section  29. 

Q.  For  the  irrigation  of  29? 

A.  Yes. 

CROSS    EXAMINATION. 

Q.  After  the  court  passed  on  that  other  contempt 
matter,  did  you  sell  this  dam  to  Mr.  Hanley? 

A.  The  sale  was  made  before  the  court  proceedings 
were  begun. 

Q.     Before  the  contempt  proceeding? 

A.     Yes,  sir. 

COURT:  Was  Mr.  Hanley  a  party  to  that  other 
contempt  proceeding? 

MR.  TREAD  WELL:    I  think  not,  your  Honor. 

MR.  WOOD:     No,  sir. 

Q.  How  long  before  the  other  contempt  proceed- 
ing, had  you  sold  Mr.  Hanley  the  dam? 

A.     About  two  years,  I  think. 

Q.  Had  you  sold  him  all  interest  in  it,  or  just  an 
interest  in  it? 

A.     Sold  him  all  interest. 

Q.     So  you  didn't  have  any  dam  at  all? 

A.     No,  sir. 

Q.  You  first  constructed  it  yourself,  and  then  you 
sold  it  to  him? 

A.  Well,  I  constructed  it  with  the  understanding 
that  it  would  be  used  for  the  irrigation  of  Section  29. 
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Q.  Well,  Mr.  Hanley,  says  he  never  had  anything 
to  do  with  it  until  after  the  contempt  proceeding,  when 
he  bought  it  from  you,  to  settle  an  account  for  some  hay. 

MR.  WOOD:  I  ought  to  correct  that,  Mr.  Tread- 
well.   It  is  my  mistake  in  Mr.  Hanley's  affidavit. 

MR.  TREAD  WELL :  It  is  not  in  his  affidavit— it 
is  in  his  testimony  right  here  in  court,  where  he  disputes 
his  affidavit,  and  makes  a  new  version. 

MR.  WOOD :  It  may  be  that  I  am  wrong.  I  know 
I  got  it  wrong  in  the  affidavit. 

Q.  Well,  now,  how  about  it,  Mr.  Young?  What 
is  the  fact  ? 

A.  The  deal  was  made  long  prior  to  the  contempt 
proceedings. 

COURT :  What  defense  did  you  make  in  the  con- 
tempt proceeding,  then? 

A.     I  alleged  that  the  dam  belonged  to  Mr.  Hanley. 

Q.  You  alleged  in  that  proceeding  that  the  dam 
belonged  to  Mr.  Hanley? 

A.     Yes,  sir. 

COURT:     Was  that  tried  out? 
A.     Yes. 

MR.  WOOD :  I  want  to  ask  some  questions.  There 
seems  to  be  a  difference  here  between  your  testimony 
and  Mr.  Hanley's. 

Examination  by  Mr.  Wood: 

Q.     When  did  you  say  he  bought  the  Young  dam? 
A.     It  was  in  1909. 
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Q.  He  said  something  about  making  a  trade,  as  I 
understood  it,  for  hay  that  you  used.  Was  that  part  of 
the  consideration? 

A.  That  was  part  of  the  consideration.  The  hay 
I  had  got,  afterwards. 

Q.     What  year  was  that? 

A.  Well,  I  think  that  was  two  years  ago  or  three — 
two  or  three  years  ago. 

Q.  Well,  if  he  had  bought  you  out  in  1909,  what 
was  the  occasion  for  any  further  consideration? 

A.     Oh,  that  consideration  was  earlier  than  that. 

Q.     It  was  what? 

A.  That  consideration  was  earlier  than  that.  It  was 
not  all  completed. 

Q.  Well,  he  bought  you  out,  then;  you  did  have 
some  sort  of  interest  in  the  dam? 

A.     Well,  technically  I  did. 

Q.  What  was  that?  How  did  that  interest  accrue? 
How  did  you  get  it? 

A.     In  the  first  place? 

Q.     Yes. 

A.     Well,  it  was  not  all  paid  up. 

Q.  I  know,  but  I  say,  how  did  you  get  your  inter- 
est originally  in  the  dam  ? 

A.     Well,  I  furnished  the  timbers  and  donie  the 


work. 

Q. 

You  built  the  dam? 

A. 

Yes. 

Q. 

I  see.  All  right." 
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CAREY  THORNBURG, 

One  of  the  defendants,  testified  as  follows : 

DIRECT    EXAMINATION: 

"Q.  The  water  goes  out  on  31,  out  of  that  31  or 
Luig  dam, — I  don't  care  which  you  call  it;  what  the 
name  of  it  is  don't  make  any  difference  to  me — does 
that  take  the  water  out  on  31  ? 

A.     Yes,  sir. 

Q.     And  it  is  used  on  31  ? 

A.     Yes,  sir. 

Q.     Where  does  the  water  go  off  31? 

A.  Well,  it  runs  down  through  5,  irrigates  Section 
5,  a  portion  of  it. 

CROSS    EXAMINATION. 

Questions  by  Mr.  Treadwell: 

Mr.  Thornburg,  you  say  the  water  from  the  Luig 
dam  goes  onto  31,  and  then  on  down  onto  Section  5? 

A.     Yes. 

Q.     I  take  it  from  that,  it  never  gets  onto  Section  6? 

A.     Yes,  a  portion  of  it  does. 

Q.  Gets  onto  Mr.  Luig's  land  and  irrigates  it, 
doesn't  it? 

A.     Yes. 

Q.     Why  did  you  forget  that  ? 

A.     I  wasn't  asked  by  you. 

Q.     You  were  asked  where  it  went. 

A.  I  said  a  portion  of  it  went  on  5,  didn't  I  ?  That's 
what  I  said." 
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WILLIAM  HANLEY, 

The  defendant  was  re-called  and  testified  as  follows : 

DIRECT    EXAMINATION. 

Questions  by  Mr.  Wood: 

"Mr.  Hanley,  in  your  affidavit  is  a  statement  that 
you  didn't  know  of  the  contempt  proceedings  against  the 
Young  dam  when  you  purchased  it.  Then  you  took  the 
stand,  and,  as  I  understand  it,  you  testified  that  you 
knew,  in  a  general  way  that  there  had  been  contempt 
proceedings.  Then  you  said  that  you  had  taken  over 
Young's  interest  in  the  dam,  on  some  hay  account.  Now, 
I  understand  from  Mr.  Young's  testimony  that  you  took 
over  the  dam  earlier  than  that,  and  before  the  contempt 
proceedings.  Having  heard  him,  is  your  memory  re- 
freshed so  that  you  can  state  anything  more  definitely 
about  the  facts? 

A.  Mr.  Young  said  that  I  had  taken  it  over  in 
1909,  and  refers  me  to  Mr.  Billie  Miller,  my  attorney  at 
the  time,  that  he  had  taken  a  bill  of  sale,  and  there  is  a 
bill  of  sale  of  it  recorded  in  the  records  of  the  county 
clerk's  office  at  Burns.  Now,  I  would  say  that  I  want 
the  court  to  understand  that  my  interest  in  that  dam  is 
for  Section  19,  and  the  rights  that  I  claimed  for  Section 
29.  They  corner  with  one  another.  And  in  the  part  of 
constructing  it,  why,  I  guess  probably  I  had  an  interest 
in  it.  But  at  any  rate,  I  had  paid  a  matter  that  Mr. 
Young  had  told  me,  and  refreshed  my  memory  on  it,  and 
that  was  some  money  that  he  was  owing  on  the  lease  of 
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Section  29,  that  I  had  paid  that.  And  I  remember  pay- 
ing that  to  the  Road  Company,  and  probably  in  my  hay 
statement,  that  was  an  overplus  of  another  payment,  and 
I  probably  put  in  something  when  the  dam  was  con- 
structed. But  the  dam  was  moved  up  to  Section  19,  and 
the  rights  in  there  I  claim  for  Sections  19  and  29,  I 
claim  for  the  Harney  Valley  Improvement  Company. 

Q.     Were  they  in  the  decree? 

A.  The  Harney  Valley  Improvement  Company 
is — 19  and  29  is  not  in  the  decree. 

Q.  How  great  a  territory  and  area  do  these  prop- 
erties of  yours  cover,  that  you  have  charge  of  up  there? 

A.  The  William  Hanley  place  has  about  10,000 
acres  in  it. 

Q.  I  mean,  in  meridian  distances,  what  distance 
apart?  What  territory  do  you  have  to  cover? 

A.  About  300  miles  to  go  on  the  properties  of  the 
William  Hanley  Company,  and  the  Blitzen  and  Harney 
V  alley  Improvement  Company. 

Q.     Are  you  the  active  manager? 

A.     I  am. 

Q.     Do  you  make  sales  of  cattle,  and  everything? 

A.     Yes,  sir. 

Q.     You  are  away  a  good  deal,  are  you? 

A.     Yes,  sir,  I  am. 

COURT:  Mr.  Wood,  do  I  understand  that  Mr. 
Hanley's  testimony  includes  Section  19,  along  with  the 
transfers  and  deeds  that  he  acquired  indirectly  from 
Altschul? 
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MR.  WOOD :  I  would  have  to  ask  him  myself.  I 
don't  remember  these  things  very  well. 

Q.     Was  19  acquired  from  Altschul? 

A.  19  belonged  to  the  Harney  Valley  Improvement 
Company. 

Q.     But  it  is  an  Altschul  title? 

A.     It  is  an  Altschul  title. 

Q.     Was  it  ever  in  the  decree? 

A.     It  was  never  in  the  decree. 

MR.  MINOR:   Was  that  leased  at  the  time  of  the 
decree  by  Levens? 
A.     Yes. 

MR.  TREAD  WELL:  Expressly  provided  he  had 
a  lease  of  it  only. 

MR.  WOOD :  Mr.  Treadwell  reminds  me  of  some- 
thing. That  is  correct.  I  remember  myself  making  a 
lease  of  the  section  to  Levens,  and  he  was  a  party  as 
lessee  at  the  time  of  the  decree." 

HENRY  LUIG 

Defendant,  testified  as  follows: 

CROSS    EXAMINATION: 

Questions  by  Mr.  Treadwell: 

"Mr.  Luig,  you  and  your  brother  Caspar  put  the 
first  dam  in  there,  did  you  not,  in  Section  31  ? 
A.     Oh,  no.   Sam  Voegtly. 
Q.     Voegtly  owned  your  place  before  you  got  it? 
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A 

Q 
A 

1886. 

Q 
A 

Q 
A 

Q 
A 

Q 
A 

Q 


Yes,  he  had  a  section. 

When  did  Voegtly  put  it  in  there? 

In  1886.    Henry  Voegtly  put  that  dam  in  in 


When  did  you  get  it — you  and  your  brother? 

I  can't  tell  you  exactly. 

About  when. 

He  proved  up  on  the  land,  and  then  he  sold  it. 

He  proved  up  on  the  ranch  and  sold  it  to  you? 

Yes. 

Do  you  know  how  long  ago  ? 

I  think  it  took  three  years. 

Two  or  three  years  after  1886? 

MR.  WEBSTER:  He  says  it  took  three  years  to 
prove  up  on  it. 

Q.  You  and  your  brother,  until  your  brother's 
death,  used  the  dam,  did  you,  until  that  time? 

A.     Yes. 

Q.  Since  your  brother's  death,  you  have  used  it 
every  year,  have  you? 

A.     Yes.  We  have  put  a  new  dam  in. 

Q.     When  did  you  put  the  new  one  in,  Mr.  Luig? 

A.     I  think  in  1905  or  1906 — something  like  that. 

Q.  When  you  put  in  the  new  dam,  did  you  have  any 
talk  with  Mr.  Hanley  at  that  time? 

A.  I  don't  know  —  I  wasn't  here  —  if  the  other 
brother  put  that  dam  in.  I  went  to  Washington.  After 
I  came  back,  the  dam  was  there. 

Q,  Didn't  you  give  any  interest  in  it  when  you  put 
in  the  new  one,  to  Mr.  Hanley? 
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A.     I  don't  know. 

Q.     You  don't  know? 

A.     No. 

Q.  Well,  when  you  built  the  first  one,  you  didn't 
ask  Mr.  Hanley  anything  about  it,  did  you? 

A.     No. 

Q.     You  just  went  there  and  built  it? 

A.     Yes. 

Q.  You  didn't  ask  the  Road  Company  anything 
about  it,  did  you? 

A.  That  is  what  the  other  brothers  say.  I  don't 
know  nothing  about  it. 

Q.  So  far  as  you  are  concerned,  you  and  your 
brother  simply  went  there  and  built  that  dam,  and  didn't 
ask  the  Road  Company  anything  about  it,  did  you? 

A.  I  believe  somebody  what  owned  it  went  at  that 
time.  I  don't  think  they  can  leave  it  out.  I  was  not 
here. 

Q.  Mr.  Luig,  you  testified  just  the  other  day  over 
in  the  proceeding  before  Mr.  Corcoran,  didn't  you? 

A.     Yes. 

Q.  Didn't  you  testify  then  that  Mr.  Hanley  never 
had  anything  to  do  with  that  dam  until  you  put  the  new 
one  in,  in  '4,  '5  or  '6? 

A.     Yes. 

Q.     That  is  right,  isn't  it? 

A.     Yes. 

Q.  He  never  had  anything  to  do  with  it  before  that 
time,  is  that  right? 
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A.  So  then  after  other  brother  was  living,  he  at- 
tend to  the  business.   I  don't  attend  to  it. 

Q.  When  you  built  that  new  dam,  did  you  take  Mr. 
Hanley  in  with  you  and  have  him  help  you  build  it? 

A.     I  don't  know.   The  other  brother  built  it. 

Q.  Didn't  you  testify  over  before  Mr.  Corcoran, 
that  when  you  built  the  new  dam  you  allowed  Hanley 
to  help  you  build  it,  and  gave  him  an  interest  in  it? 
Didn't  you  so  testify? 

A.     Hanley  helped  our  — 

Q.     Hanley  helped  you  rebuild  it  ? 

A.     The  other  brother  said  he  did. 

Q.  Weren't  you  right  there  when  the  dam  was  re- 
built? 

A.     No,  I  was  in  Washington. 

Q.     How  long  did  you  stay  in  Washington? 

A.     Oh,  when  I  come  back  the  dam  was  built. 

Q.  When  did  you  first  learn  that  Mr.  Hanley  had 
got  an  interest  in  it  ? 

A.     That  is  what  the  other  brother  said. 

Q.  Your  brother  told  you  when  you  came  back 
that  he  had  given  Mr.  Hanley  an  interest  in  it  ? 

A.  Yes,  that  he  paid  half  of  the  expense.  If  he 
done  it,  I  don't  know.   I  got  nothing  to  show. 

REDIRECT    EXAMINATION. 

Q.  That  dam  was  first  built  by  Peter  Stenger, 
wasn't  it? 

A.     It  looked  like  it  was  there,  before  Sam  Voegtly. 
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Q.  Peter  Stenger  took  a  lease  of  Section  31  from 
the  Road  Company,  didn't  he? 

A.     Oh,  yes,  that  is  what  they  say. 

Q.     That  is  what  you  understood? 

A.     Yes. 

Q.     Hanley  succeeded  Peter  Stenger  in  that  lease, 

didn't  he? 

A.     I  believe  he  did. 

Q.  And  Hanley  has  used  that  dam  right  along, 
hasn't  he? 

A.     Most  of  the  time,  yes." 

At  the  close  of  the  testimony  the  following  colloquy 
occurred  between  court  and  counsel: 

"MR.  WOOD:  I  am  going  to  urge,  irrespective  of 
any  testimony  the  court  allowed  to  come  in  for  illustra- 
tion, they  (the  plaintiff)  are  bound  by  the  allegations  of 
the  complaint. 

MR.  TREAD  WELL :  We  will  not  dispute  that. 

COURT :     That  will  not  be  disputed." 

Approved : 

CHAS.  E.  WOLVERTON, 

Judge. 

Filed,  November  29, 1915.     G.  H.  Marsh,  Clerk. 
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DEFENDANT'S  EXHIBIT    "A" 
(Copy  for  Mr.  Hanky) 
COPY 

MILLER  &  LUX  INCORPORATED 
1307-1318 

Merchants  Exchange  Building 

San  Francisco,  April  5th,  1915. 
Mr.  Harry  L.  Corbett, 
Corbett  Building, 
Portland,  Oregon. 
Dear  Sir: 

We  wish  to  take  this  opportunity  of  calling  your  at- 
tention to  a  matter  of  great  personal  interest  to  your- 
self as  well  as  to  our  company. 

One  C.  B.  McConnell  has  been  making  an  examina- 
tion of  the  acquisition  of  title  from  the  state,  of  land  in 
Harney  Valley  and  prevailed  upon  Governor  West  to 
institute  a  suit  against  our  companj^  to  recover  some 
twenty-six  thousand  acres  of  land.  Much  of  this  land, 
and  particularly  the  swamp  land,  was  acquired  in  the 
same  manner  that  the  lands  of  the  Blitzen  Company 
were  acquired,  and  in  fact  we  are  informed  that  much  of 
it  was  acquired  under  the  same  applications  of  purchase 
from  the  State  of  Oregon.  McConnell  has  stated  that 
he  has  also  made  an  examination  of  the  acquisition  of 
title  by  the  Blitzen  Company,  and  we  also  have  a  per- 
sonal knowledge  that  he  has  done  so.  He  has  also  stated 
that  he  intends  to  have  brought  a  like  suit  for  the  recov- 
ery of  that  land. 
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We  are  not  at  all  afraid  of  the  merits  of  this  litiga- 
tion, but  we  do  object  to  having  our  titles  questioned  by 
a  man  who  is  actuated  entirely  by  personal  motives,  and 
we  would  regret  seeing  the  same  done  in  regard  to  your 
compan3^ 

We  purchased  our  land  from  Todhunter  and  Devine 
in  good  faith  as  you  purchased  yours  from  the  French- 
Glenn  Company,  and  the  injustice  of  compelling  us  to 
meet  a  charge  of  fraud  alleged  to  have  been  committed 
thirty  years  ago  is  apparent. 

We  are  calling  this  matter  to  your  attention  for  the 
reason  that  a  few  days  ago  when  we  showed  the  Gov- 
ernor and  members  of  the  State  Land  Board  the  true 
facts  of  the  matter,  and  the  motives  that  were  prompting 
McConnell,  the  Board  unanimously  decided  to  dismiss 
the  suit.  Immediately  McConnell  began  to  bring  new 
support  to  his  cause,  and,  among  others,  your  superin- 
tendent Mr.  William  Hanley,  whose  interview  appears 
in  the  Oregon  "Journal"  of  March  28th,  1915. 

We  can  not  believe  that  in  order  to  prevent  this  man 
McConnell  from  pursuing  your  company  you  would  be 
a  part  to  any  alliance  with  him  as  against  our  company. 
On  the  contrary,  we  know  that  if  you  understand  the 
situation  you  would  not  have  permitted  Mr.  Hanley  to 
assist  in  any  opposition  of  this  kind,  but  on  the  contrary 
would  join  with  us  to  do  everything  that  you  could  to 
stop  this  attach  upon  our  rights  ? 

So  far  as  Mr.  Hanley,  individually  or  otherwise,  may 
have  any  litigation  with  us  over  water,  we  are  perfectly 
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willing  to  fight  it  out  on  its  merits,  but  we  do  not  pro- 
pose to  permit  him,  without  protest,  to  use  that  as  an 
excuse  for  joining  in  an  unwarranted  attack  upon  the 
titles  of  persons  holding  large  amounts  of  lands  in 
Harney  Valley.  Instead  of  encouraging  anything  of 
that  kind,  you  should,  and  we  believe  would,  do  every- 
thing in  your  power  to  prevent  such  an  attack. 

We  trust  that  you  will  fully  appreciate  the  spirit  in 
which  this  is  written,  as  we  do  it  with  a  sincere  hope  that 
you  will  exercise  what  influence  you  have  to  our  ad- 
vantage rather  than  against  us  in  this  important  matter. 

Our  Mr.  Treadwell  will  be  in  Portland  Saturday  and 
would  be  glad  to  see  you  regarding  this  matter. 

Yours  truly 

MILLER  &  LUX  INCORPORATED 

(Signed)  By  J.  Leroy  Nickel 

Filed,  May  12,  1915.  G.  H.  Marsh,  Clerk. 

DEFENDANT'S  EXHIBIT  "B" 

April  20,  1915 
Messrs.  Miller  &  Lux  Incorporated, 
Merchants  Exchange  Building, 
San  Francisco,  Cal. 

A\ttention  Mr.  Nickel: 
Gentlemen : 

My  answer  to  your  letter  of  April  5th  has  been  long 
delayed  owing  to  a  visit  .to  San  Francisco  and  the  Fair. 
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My  absence  was  also  responsible  for  missing  Mr.  Tread- 
well  on  his  visit  to  Portland,  and  I  trust  you  will  accept 
my  apologies  for  not  replying  sooner  and  convey  to  Mr. 
Treadwell  my  regrets  at  not  having  seen  him. 

Taking  up  your  letter  in  detail,  I  can  immediately 
say  for  myself  and  our  company  that  I  have  not  and 
will  not  encourage  an  attack  upon  your  or  any  man's 
land  title,  regardless  of  how  the  same  line  of  conduct 
might  affect  my  own  holdings.  If  the  State  of  Oregon 
has  seen  fit  to  investigate  your  title,  I  know  absolutely 
nothing  of  the  origin  of  that  investigation  beyond  news- 
paper reports  upon  which  I  do  not  rely. 

My  associates  and  I  bought  our  property  in  good 
faith  as  you  say  and  upon  favorable  report  of  our  at- 
torneys on  abstracts.  I  feel  that  I  have  a  perfect  right 
to  assume  that  our  titles  and  your  titles  are  litigation 
proof.  I  am  not  attempting  to  deny  as  a  general  prop- 
osition that  questions  of  fraud  should  not  be  unearthed 
for  the  benefit  of  the  people  of  this  state,  but  I  do  not 
hesitate  to  affirm  that  I  do  not  believe  that  either  your 
titles  or  our  titles  are  fraudulent  or  that  the  question  of 
fraud  should  now  be  raised  against  titles  which  have 
passed  into  our  hands  in  good  faith  for  heavy  value  and 
consideration.  I  believe  your  titles  are  much  the  same 
as  ours  are  and  I  am  stating  my  position  as  above  be- 
cause I  believe  it  to  be  exactly  Mr.  Hanley's  position  as 
well  as  my  own. 

I  think  the  article  you  enclose  has  nothing  in  it  from 
which  I  can  infer  that  Mr.  Hanley  was  attempting  to 
pass  on  the  legitimacy  of  your  land  titles.    I  shall  not 
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attempt  to  conceal  what  has  become  through  various 
legal  actions  common  knowledge,  namely,  that  Mr. 
Hanley  has  the  feeling  that  the  general  policy  of  the 
Pacific  Live  Stock  Co.  in  Oregon  has  been  unneighborly 
and  narrow  toward  him  and  has  been  a  policy  of  ex- 
clusion as  to  the  general  settlement  of  the  country,  but 
as  far  as  I  am  informed  that  is  as  far  as  his  sentiment 
goes. 

I  do  not  saj^  of  course  that  he  is  right  in  this  assump- 
tion, but  a  long  course  of  years  has  imbedded  this  belief 
in  his  mind.  Further  than  this  I  have  never  heard  him 
go,  and  I  am  positive  that  he  has  no  personal  animosity 
against  you  or  your  company,  and  I  am  equally  positive 
that  he  would  never  attempt  to  stir  up  official  investiga- 
tion of  your  land  titles  in  retaliation  for  any  private  suit 
between  your  company  and  him.  I  am  satisfied  in  my 
own  mind  that  Mr.  Hanley  is  not  back  of  any  attempt 
to  stir  up  trouble  for  your  company. 

The  article  in  question  quotes  Mr.  Hanley  not  in 
relation  to  land  titles  as  I  read  it,  but  primarily  in  rela- 
tion to  opening  up  and  settlement  of  Harney  Valley.  As 
you  know,  he  is  enthusiastic  on  the  subject  of  develop- 
ing the  country  for  settlers.  He  believes  the  greatest 
values  lie  in  that  direction.  He  believes  nothing  can  be 
done  without  a  railroad,  and  he  does  believe  that  the 
policy  of  your  company  is  opposed  to  development — 
opposed  to  a  railroad — and  that  it  prefers  to  keep  the 
country  as  an  empty  cattle  range. 

I  personally  hope  that  this  is  not  the  case  with  you, 
as  I  believe  the  time  is  past  when  we  can  attempt  to 
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exdude  settlers  from  this  great  region  and  hold  it  as  a 
private  cattle  pasture.  Apart  from  the  fact  that  I  do 
not  believe  we  have  a  moral  right  to  attempt  to  shut  this 
country  up  to  settlement  and  development,  I  think  that 
you  will  unquestionably  agree  with  me  that  greater 
profits  lie  in  the  fullest  possible  development,  for  you 
have  seen  this  work  out  in  your  California  holdings. 

This  reply  I  am  making  on  my  own  responsibility, 
but  I  feel  under  the  circumstances  with  my  kindly  feel- 
ing toward  yourself  and  my  long,  intimate  and  personal 
connection  with  Mr.  Hanley,  that  it  will  be  impossible 
for  me  not  to  call  the  matter  to  his  attention,  and  I  am 
accordingly  sending  to  him  a  copy  of  your  letter  with 
carbon  of  this  reply. 

I  hope  you  will  always  be  as  frank  as  you  have  been 
in  this  instance  and  that  we  may  be  able  to  work  to- 
gether for  the  general  good  of  the  Harney  country. 

Very  truly  yours, 
HLC/S 

Copy  to  Mr.  Hanley 

Filed,  May  12,  1915.  G.  H.  Marsh,  Clerk. 
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And,  to- wit,  on  the  21st  day  of  February,  1905,  there 
was  duly  filed  in  said  Court,  and  cause  an  Opinion,  by 
Honorable  Charles  B.  Bellinger,  District  Judge,  in 
words  and  figures  as  follows,  to-wit: 

OPINION  BY  JUDGE   BELLINGER. 

In  the  Circuit  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Live  Stock  Company, 
a  corporation, 

Complainant, 
vs. 
W.  D.  Hanley,  et  al., 

Defendants. 
Teal  <|  Minor  for  the  Complainant. 

Lionel  R.  Webster  and  Williams,  Wood  <§  Linthicum 
for  Defendants. 

BELLINGER,  J. 

This  hearing  is  upon  an  order  to  show  cause  why  the 
respondent  should  not  be  punished  for  contempt  of  court 
for  violating  an  order  and  decree  heretofore  entered  in 
this  cause.  The  decree  in  question  was  entered  on  stipu- 
lation of  the  parties  in  a  suit  by  the  plaintiff  against 
Hanley  and  others  to  restrain  the  diversion  of  water 
from  Silvies  river  in  this  state.  It  was  alleged  in  the 
complaint  that  Hanley  had  dug  ditches  and  constructed 
drains  in  said  river  and  "That  by  means  of  said  dams  the 
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water  in  the  main  channel  and  in  the  forks  of  said  Silvies 
river  have  been  impounded  and  caused  to  spread  over  a 
great  area  and  made  to  overflow  the  banks  of  said  river 
and  to  flow  into  said  ditches,  whereby  the  same  has  been 
diverted  entirely  away  from  the  channels  of  said  river 
and  of  its  forks  and  has  been  wastefully  distributed  over 
a  large  area  of  country,  and  by  means  of  evaporation, 
seepage,  absorption  and  diversion  from  said  channels, 
said  water  has  become  wholly  lost  and  your  orator  has 
been  deprived  of  the  use  thereof." 

The  decree  affecting  Hanley  is  as  follows : 

"That  the  defendant  W.  D.  Hanley  may  maintain 
his  dam  in  the  East  Fork  of  Silvies  river  where  the  same 
is  now  constructed  and  build  on  and  across  said  river  in 
section  21,  township  23  south,  range  31  east,  Willamette 
meridian,  and  may  maintain  his  ditches  leading  from 
said  dam  as  the  same  are  now  constructed  and  built, 
during  the  irrigating  season  of  each  year  and  at  no  other 
time,  the  said  irrigating  season  to  begin  after  the  Spring 
Flood  of  each  year  and  from  the  5th  day  of  May  of  each 
year,  and  shall  continue  from  said  time  until  the  1st  day 
of  July  of  each  year;  and  the  said  defendant  W.  D. 
Hanley  may  retain  the  waters  of  said  Silvies  river  dur- 
ing said  irrigating  season  as  above  described  and  by 
means  of  the  dam  as  the  same  is  now  constructed  in  said 
river,  may  divert  and  use  so  much  thereof  by  means  of 
his  dam  and  of  the  ditches  leading  therefrom  as  shall  be 
necessary  to  irrigate  section  21  and  27  in  township  23 
south,  range  31  east  of  the  Willamette  meridian,  also  all 
of  section  22,  except  the  south  half  of  the  southwest 
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quarter  of  said  section,  and  also  the  west  half  of  section 
26,  also  section  35,  sections  23  and  sections  25  in  said 
township  and  range. 

"That  the  said  W.  D.  Hanley  may  maintain  his  ditch 
constructed  across  a  portion  of  the  land  above  described 
leading  out  of  the  east  fork  of  Silvies  river  on  the  east 
side  thereof  on  the  south  half  of  section  27  above  de- 
scribed and  extending  southeasterly  until  it  enters  into 
and  upon  the  land  of  the  complainant  on  or  near  the 
southwest  quarter  of  the  southeast  quarter  of  section  26, 
township  23  south,  range  31  east,  W.  M.,  but  shall  main- 
tain said  ditch  for  the  purpose  of  draining  water  from 
the  surface  of  the  land  above  described  and  not  for  the 
purpose  of  irrigation. 

"If  at  any  time  and  while  the  dam  of  the  said  W.  D. 
Hanley  is  open  so  that  it  does  not  obstruct  the  flow  of 
the  water  in  said  river  and  from  natural  causes  the 
waters  of  said  East  Fork  of  said  Silvies  river  shall  over- 
flow its  banks  upon  the  land  of  the  said  W.  D.  Hanley, 
or  naturally  run  through  either  of  the  ditches  of  the 
said  W.  D.  Hanley  leading  from  the  dam  of  the  said 
W.  D.  Hanley  first  above  described,  said  defendant  W. 
D.  Hanley  shall  have  the  use  and  enjoyment  of  so  much 
of  the  said  water  of  said  river  as  may  come  upon  his 
land  in  the  manner  aforesaid  and  during  such  time  as  the 
same  may  run  thereon  from  natural  causes  and  without 
any  obstruction  of  the  channel  of  said  river." 

The  following  facts  relating  to  the  alleged  violation 
of  the  decree  by  Hanley  appear  from  the  evidence  on  the 
hearing : 


324  P,a,cific  Live  Stock  Compamy 

First.  Hanley  has  extended  the  irrigating  ditch  by 
which  water  is  diverted  from  the  river  in  the  Northwest 
quarter  of  section  21,  from  a  point  near  the  north  and 
east  Hne  of  section  22,  through  section  23  to  an  inter- 
section with  a  slough  in  section  24. 

Second.  He  has  tapped  the  ditch  known  as  Hanky's 
waste  ditch,  at  a  point  in  the  southwest  quarter  of  Sec- 
tion 26,  so  as  to  divert  the  water  therefrom  upon  his  own 
land  and  to  prevent  it  from  being  carried  upon  the  land 
of  the  complainant  comprising  the  southeast  quarter  of 
said  section  and  section  36. 

Third.  In  the  Northwest  quarter  of  section  35  the 
river  runs  in  a  sharp  bend  over  the  line  between  the  land 
of  Hanley  and  that  of  the  Live  Stock  Company,  upon 
the  land  of  the  latter,  and  back  again  in  a  distance  of 
some  five  hundred  feet.  Across  this  bend,  on  his  own 
land,  Hanley  dug  a  channel  through  which  he  diverted 
the  water  by  means  of  a  check-gate.  At  the  lower  portion 
of  this  bend  he  built  a  solid  earth  dam  in  the  old  channel, 
so  as  to  keep  the  water  from  flowing  back  upon  the 
land  of  the  Live  Stock  Company  at  the  lower  end  of 
the  new  channel. 

Fourth.  On  about  the  line  between  sections  2  and  3, 
in  township  24  south,  range  21  east,  there  was  in  the  river 
channel  an  old  check-gate  known  as  the  Fennimore 
check-gate,  used  to  impede  the  flow  of  water  so  as  to 
sub-irrigate  the  lands  further  up  the  river.  This  gate 
had  become  decayed  and  useless  for  the  purpose  in- 
tended.   Hanley,  since  the  decree  in  question  was  en- 
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tered,  having  acquired  the  Fennimore  land,  put  in  a  new 
check-gate  a  short  distance  above  the  old  one. 

The  Fennimore  interest  was  not  involved  in  the  suit 
in  which  the  decree  was  entered,  and  the  rightfulness  of 
this  check-gate  was  not  adjudicated.  Hanley's  act,  there- 
fore, in  putting  in  this  check-gate  is  not  a  matter  for 
which  he  can  be  required  to  answer  in  this  proceeding. 

I  am  of  the  opinion  that  the  extension  of  the  ditch  in 
question  in  section  23  is  not  a  violation  of  the  decree. 
The  testimony  is  to  the  effect  that  the  dam  in  the  river 
at  this  point  has  not  been  raised,  but  is  such  a  dam  as 
the  decree  permits  Hanley  to  maintain,  so  that  the  loss 
of  water  by  evaporation,  seepage  and  absorption  result- 
ing from  this  dam,  and  the  diversion  of  water  caused  by 
the  dam  to  flow  into  the  ditch  in  question,  is  not  a  ground 
of  complaint. 

The  decree  provides  that  Hanley  may  maintain  his 
ditches  "as  the  same  are  now  constructed  and  built,"  etc., 
and  may  divert  and  use  so  much  of  the  water  of  the  river, 
by  means  thereof,  as  shall  be  necessary  to  irrigate  sec- 
tions 21  and  27,  etc.,  and  all  of  section  22  except  the 
south  half  of  the  southwest  quarter,  and  also  the  west 
half  of  section  26,  also  sections  35,  23,  and  25,  in  the 
township  in  question. 

Is  this  decree  violated  by  the  extension  which  Han- 
ley has  made  of  the  ditch  in  sections  21  and  22?  Mr. 
Gilcrest,  the  manager  of  the  complainant,  when  interro- 
gated as  to  the  effect  of  the  extension  of  this  ditch  upon 
the  company's  lands  in  sections  36  and  26,  answered. 
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"They  have  been  largely  deprived  of  water  this  year. 
An  exceedingly  light  crop  of  hay  grew  in  those  two 
fields  this  year.  Mr.  Hanley  kept  the  water  away  from 
those  this  year. 

Q.  By  what  means  did  he  keep  the  water  away 
from  those  two? 

A.  By  dams  across  his  so-called  waste  ditch,  and 
using  that  ditch  for  irrigation  instead  of  drainage. 

Q.  Has  he  used  that  waste  ditch  for  irrigating  dur- 
ing the  past  season? 

A.     He  has. 

Q.     To  what  extent? 

A.     The  capacity  of  the  ditch. 

Q.  I  want  to  ask  this  question:  I  think  you  pos- 
sibly didn't  understand  it:  I  understand  that  Han- 
lay's  upper  ditch  has  been  extended  by  him  since  the 
decree  was  entered  in  this  cause  ? 

A.     Yes,  sir. 

Q.  Now  the  water  from  this  upper  ditch  flows,  as 
T  understood  from  your  testimony,  into  this  extension? 

A.     Yes,  sir. 

Q.  What  effect  does  that  water  flowing  into  that 
extension  have  upon  your  use  of  the  waters  from  that 
ditch  on  your  sections  26  and  36? 

A.  It  keeps  the  water  away  from  our  sections  26, 
the  portion  of  26  that  we  own,  and  36 ;  but  we  have  no 
interest  in  that  ditch  of  his." 

It  is  not  clear  from  this  testimony  that  the  extension 
in  question  constitutes  a  grievance  to  the  Live  Stock 
Company.  In  one  part  of  this  testimony  the  witness  says 
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that  the  Company's  lands  in  sections  36  and  26  are  de- 
prived of  water  by  dams  across  the  waste  ditch,  while 
further  on,  in  answer  to  a  leading  question,  he  says  that 
the  extension  of  the  upper  ditch  keeps  the  water  from 
these  lands,  and  he  adds  "but  we  have  no  interest  in  that 
ditch  of  his."  In  his  cross-examination  the  witness  testi- 
fies that  the  extension  carries  the  water  farther  away 
than  it  was  formerly  carried,  so  that  water  that  formerly 
found  its  way  to  the  company's  lands  in  26  and  36  is 
carried  farther  eastward  and  finally  crosses  the  north- 
east quarter  of  section  36.  It  appears  from  the  testimony 
that  the  extension  complained  of  is  through  the  upper 
part  of  section  23,  and  is  practically  confined  to  that  sec- 
tion, the  end  of  the  extension  being  about  on  the  line  be- 
tween that  section  and  section  24.  Sections  22  and  23, 
and  the  upper  half  of  section  26,  and  all  of  section  25, 
are  irrigated  by  water  diverted  through  the  ditch  in  sec- 
tion 21.  The  decree  definitely  secures  to  Hanley  the 
right  to  divert  water  by  this  ditch  to  irrigate  all  this  land, 
and  he  has  a  right  to  make  any  extensions  in  the  ditch  to 
that  end.  The  extension  facilitates  the  irrigation  of  sec- 
tion 23,  and  the  water  that  may  flow  into  the  Embree 
Slough  at  the  end  of  the  extension  is  necessarily  carried 
on  to  section  25.  From  what  appears  in  the  case,  Hanley 
has  the  right  to  have  the  water  from  this  ditch  carried 
farther  eastward  than  formerly  if  necessary  or  con- 
venient in  the  irirgation  of  the  land  provided  for  in  the 
decree.  While  it  provides,  as  stated,  for  the  irrigation  of 
specific  lands  belonging  to  Hanley  by  means  of  this 
ditch,  the  decree  makes  no  provision  for  the  use  of  any 
of  this  water  by  the  Live  Stock  Company,  and  this  is  in 


328  Pacific  Live  Stock  Coinpany 

keeping  with  the  statement  of  Gilcrest  that  "We  have 
no  interest  in  that  ditch  of  his"  (Hanley's) .  An  interest 
in  the  ditch  and  an  interest  in  the  water  carried  by  the 
ditch  cannot  be  distinguished.  A  property  or  right  in  a 
water  ditch  necessarily  has  reference  to  the  water  which 
flows  through  it,  and  the  inference  from  this  testimony 
is  that  the  complainant  has  no  interest  in  the  water 
which  Hanley  diverts  from  the  river  by  means  of  this 
ditch.  The  effect  of  the  decree  is  merely  to  fix  the 
quantity  of  water  that  may  be  diverted  by  Hanley,  by 
restricting  the  size  of  the  ditch  and  the  height  of  the 
dam  at  this  point,  and  limiting  the  area  to  be  irrigated 
by  the  water  diverted  by  these  means.  It  is  solely  a  ques- 
tion as  to  the  quantity  of  water  that  Hanley  may  divert 
from  the  ditch  in  question.  He  is  entitled  to  have  such 
quantity  carried  by  the  ditch,  as  it  was  when  the  decree 
was  entered,  as  will  suffice  to  irrigate  the  land  described, 
and  there  is  nothing  to  show  that  he  has  at  any  time  ex- 
ceeded this  quantity. 

The  act  of  Hanley  in  tapping  the  ditch  known  as 
Hanley's  waste  ditch  was  authorized,  according  to  Han- 
ley's testimony,  by  Gilcrest,  manager  of  the  Live  Stock 
Company.  The  fact  as  to  this  is  not  material,  however, 
in  view  of  the  testimony  of  Gilcrest,  which  is  to  the  effect 
that  the  use  of  this  ditch  for  irrigating  purposes  by  Han- 
ley had  practically  no  effect  on  the  complainant's  use 
of  the  water  for  irrigating  purposes  during  the  past 
spring  and  summer.  This  witness  says:  "This  was  an 
unusually  high  water  year,  and  there  was  ample  water — 
I  am  bound  to  say — came  down  for  making  a  hay  crop 
this   year.     It   was    an   unprecedented  year  for  water. 
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Water  went  over  the  dams.  The  dam  was  unable  to  hold 
it  back.  His  ditch  was  unable  to  carry  enough  water 
away  from  the  river  channel  to  deprive  the  lands  below 
there  of  water  for  a  crop  this  year."  By  the  terms  of 
the  decree  Hanley  has  no  right  to  use  this  ditch  for  irri- 
gating purposes,  and  his  act  in  doing  so  violates  the 
decree.  No  injury  to  complainant  resulted  from  such 
use,  and  under  the  circumstances  none  could  result,  and 
where  injury  was  impossible  none  could  have  been 
intended. 

The  acts  of  Hanley  in  cutting  off  the  loop  in  the 
river  between  sections  34  and  35,  by  digging  a  new  chan- 
nel and  placing  dams  in  the  old  channel,  were  violations 
of  the  decree.  These  acts  are  explained  by  Hanley,  who 
testifies  that  what  is  known  as  the  Orhpan  headgate,  sit- 
uated in  the  loop  and  upon  the  land  of  the  Live  Stock 
Company,  had  become  so  much  out  of  repair  that  the 
water  of  the  river  was  being  diverted  thereby,  so  as  to 
deprive  him  of  the  water  to  which  he  was  entitled  for  irri- 
gating lands  lower  down  the  river;  that  the  Live  Stock 
Company  refused  to  repair  such  headgate,  and  refused 
to  allow  Hanley  to  do  so.  There  is  other  testimony  to 
the  same  effect.  The  complainant's  testimony  having 
been  previously  given,  there  was  no  opportunity  for  it 
to  rebut  these  statements;  nevertheless,  I  am  not  at  lib- 
erty to  disregard  them,  and  I  believe  them  to  be  true.  In 
my  opinion,  they  excuse  what  was  done  by  Hanlej^,  and 
upon  all  the  matters  presented,  the  case  is  not  one  that 
calls  for  punishment.  The  headgate  in  the  upper  end  of 
the  loop  in  question  has,  in  obedience  to  an  order  hereto- 
fore made,  been  removed.    Hanley  on  his  part  is  required 
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to  remove  the  earth  dam  at  the  other  end  of  the  loop,  and 
he  is  enjoined  from  placing  any  obstruction  to  the  natural 
flow  of  water  along  the  old  channel  in  that  part  of  the 
river.  The  complainant  is  required  to  put  the  Orphan 
headgate  in  repair  and  so  maintain  it  that  the  diversion 
of  water  at  that  point  shall  conform  to  the  requirements 
of  the  decree  heretofore  made. 

The  order  to  show  cause  is  discharged  without  costs 
to  either  party. 

U.  S.  Circuit  Court,  District  of  Oregon,  filed  Feb. 

21,  1905. 

J.  A.  SLADEN, 

Clerk. 


And,  to  wit,  on  the  1st  day  of  April,,  1912,  there  was 
duly  filed  in  said  Court,  an  opinion,  by  the  Honorable 
Robert  S.  Bean,  District  Judge,  in  words  and  figures  as 
follows,  to  wit: 

OPINION  BY  JUDGE  BEAN. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Pacific  Livestock  Company^ 

a  corporation. 

Complainant. 

Wm.  D.  Hanley,  et  ai... 

Defendants. 

No.  2577. 
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Hearing  on  citation  to  defendants  Sweek,  Young, 
Dalton  and  Geary  to  show  cause  why  they  should  not 
he  arrested  for  contempt,  for  a  violation  of  a  decree  of 
this  court  rendered  on  December  10,  1901,  in  a  suit  then 
pending,  brought  by  the  Pacific  Livestock  Company 
against  W.  D.  Hanley,  et  al. 

Edward  F.  Treadwell  and  Teal,  Minor  ^  Winfree, 

Attorneys  for  Complainant. 

L.  R.  Webster,  Attorney  for  Defendants. 

BEAN,  District  Judge: 

The  decree  in  question  was  made  in  pursuance  of 
stipulation  of  the  parties,  and  undertook  to  settle  the 
rights  of  the  respective  parties  thereto  to  the  use  of  the 
waters  of  Silvies  River  in  Harney  County.  So  far  as 
material  in  this  hearing,  it  is  provided  that  the  defendant 
Sweek  "may  maintain  his  dam  in  Silvies  River  where 
the  same  is  now  constructed  and  built,  and  may  thereby 
obstruct  the  flow  of  the  waters  of  Silvies  River,  and 
maintain  a  ditch  in  connection  with  said  dam,  having  a 
capacity  of  not  to  exceed  308  miners'  inches  of  water 
under  a  four  inch  pressure,  from  the  first  day  of  May 
each  year  to  the  first  day  of  July  each  year,  and  at  no 
other  time  or  place  and  to  no  greater  extent  than  as 
above  set  forth." 

That  "the  defendant  Mrs.  A.  E.  Young  and  the  de- 
fendant George  W.  Young  as  her  agent,  lessee  and  rep- 
resentative, may  maintain  one  dam  in  the  west  fork  of 
Silvies  River  where  a  dam  is  now  constructed  and  built 
on  the  lands  of  the  said  Mrs.  A.  E.  Young,  described 
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as  the  northeast  quarter  of  section  30,  township  23  south, 
range  31  east,  Willamette  Meridian,  and  the  ditches 
maintained  in  connection  with  said  dam  by  the  said 
defendants  jointly  or  severally,  and  by  means  of  such 
dam  and  ditches  may  obstruct  and  divert  waters  from 
the  west  fork  of  Silvies  River  from  the  12th  day  of  May 
to  the  1st  day  of  July  each  year  in  sufficient  quantities 
and  for  the  purpose  of  irrigating  the  lands  of  the  de- 
fendant Mrs.  A.  E.  Young  (particularly  described  in 
the  decree)  and  may  also  maintain  said  dam  from  the 
21st  day  of  July  to  the  23d  day  of  July  each  year,  both 
dates  inclusive,  and  by  means  of  said  dam  and  the  ditches 
aforesaid  used  in  connection  therewith,  during  the  period 
last  above  mentioned,  may  divert  so  much  of  the  waters 
of  the  west  fork  of  Silvies  River  as  may  be  necessary 
to  irrigate,  during  the  period  last  mentioned,  such  lands 
as  said  George  W.  Young  and  Mrs.  A.  E.  Young  may 
have  in  garden  and  orchard  upon  their  lands  above 
described." 

And  "that  the  defendants  Green  Hudspeth  and 
James  Dalton  and  the  intervenor  Harrison  Kelly  may 
jointly  maintain  a  dam  in  the  west  fork  of  Silvies  River 
in  Section  31,  township  23  south,  range  31  east,  Willam- 
ette Meridian,  as  the  same  is  now  maintained  by  them 
at  said  point,  and  which  is  commonly  known  as  the  Peo- 
ple's Dam,  and  may  maintain  said  dam  from  the  12th 
day  of  May  to  the  1st  day  of  July  each  year  in  manner 
and  form  as  the  same  is  now  maintained,  and  they  may 
also  maintain  during  such  period  each  year  a  ditch  ex- 
tending from  the  said  dam  to  the  lands  of  the  said  Huds- 
peth,  Dalton   and   Kelly    (which   are   particularly   de- 
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scribed)  and  by  means  of  said  dam  and  said  ditch  may 
during  the  period  aforesaid  use  and  enjoy  the  said  waters 
in  order  to  irrigate  the  lands  above  set  forth  and  in  quan- 
tities sufficient  to  irrigate  the  said  lands,  but  the  said 
ditch  shall  be  so  reduced  that  it  shall  have  a  capacity, 
where  the  water  is  taken  from  the  said  west  fork  of 
Silvies  River,  of  not  to  exceed  1000  miner's  inches  under 
a  four-inch  pressure." 

After  thus  and  otherwise  not  material  on  this  hear- 
ing defining  the  rights  of  the  parties,  the  decree  provides 
that  the  defendants  shall  be  perpetually  enjoined  and 
restrained  from  obstructing  or  impeding  the  flow  of  the 
water  to  and  upon  the  lands  of  the  complainant,  except 
as  in  the  decree  particularly  set  forth. 

The  dam  which  the  defendant  Sweek  had  in  the  river 
at  the  time  of  the  decree  and  which  he  was  thereby  per- 
mitted to  maintain  was  damaged  about  three  years  ago 
so  that  it  could  not  be  used,  and  was  repaired  by  Sweek 
during  the  year  1910.  It  is  charged  by  the  complainant 
that  it  was  not  rebuilt  the  same  as  at  the  time  of  the 
decree,  but  that  pemianent  boards  not  removable  were 
placed  across  the  bottom  thereof  to  the  height  of  about 
four  feet,  thereby  causing  a  permanent  obstruction  to 
the  flow  of  the  water  at  all  seasons  of  the  year  in  viola- 
tion of  the  terms  of  the  decree.  I  do  not  think  this 
charge  is  sustained  by  the  testimony.  Mr.  Sweek  who 
repaired  the  dam  and  Mr.  Wallace  who  assisted  him 
in  doing  so  both  testified  that  the  old  dam  was  not  torn 
out  but  was  placed  in  the  same  condition  as  formerly 
and  that  no  change  was  made  therein  which  would  in 
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any  way  increase  the  obstruction  to  the  flow  of  the  water. 
The  only  evidence  to  the  contrary  is  that  of  Mr.  Foster, 
a  surveyor  who  made  a  measurement  of  the  Sweek  dam 
in  October,  1899,  and  Mr.  Gilcrest,  the  superintendent 
of  the  complainant.  Mr.  Gilcrest's  testimony  is  based 
on  his  recollection  of  the  size  and  dimensions  of  the  old 
dam  and  not  upon  any  actual  measurements  thereof, 
and  is  not  sufficient  to  overcome  the  positive  and  un- 
equivocal testimony  of  Sweek  and  Wallace.  Foster's 
measurements  were  made  about  two  years  before  the 
date  of  the  decree  and  there  is  no  evidence  that  the  dam 
was  in  the  same  condition  at  the  time  of  the  decree  as 
when  Foster  measured  it.  Indeed  it  seems  probable 
that  it  was  changed  shortly  thereafter  because  the  meas- 
urements of  Mr.  McQuinn,  a  competent  surveyor  who 
had  occasion  to  measure  and  use  the  dam  in  the  course 
of  some  work  he  was  doing  for  other  parties  in  January, 
1900,  correspond  substantially  with  the  dimensions  of 
the  dam  as  it  is  now  constructed  and  in  use. 

At  the  time  of  the  decree.  Young  had  a  dam  across 
the  river  with  small  ditches  tapping  the  river  just  above 
the  dam  and  leading  down  on  each  side  to  his  garden 
and  orchards,  and  also  a  main  ditch  from  the  stream 
on  the  east  side,  a  short  distance  above  the  dam  and 
near  the  north  line  of  section  30,  leading  east  for  about 
half  a  mile,  through  which  he  used  water  for  irrigation. 
The  charge  against  him  is  that  in  the  year  1911,  without 
right  and  in  violation  of  the  decree,  he  constructed  a 
new  ditch  or  flume  on  the  west  side  of  the  river  some 
distance  above  the  dam  for  the  purpose  of  diverting 
waters  for  irrigation  purposes,  and  that  after  the  23d 
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of  July  of  that  year  he  suffered  to  remain  in  a  dam 
then  being  used  by  him  the  removable  boards  in  two 
sections  thereof,  thereby  obstructing  the  flow  of  the 
water.  Neither  of  these  charges  are  denied.  The  claim 
of  Young  is  that  no  water  has  ever  been  used  through 
the  new  ditch  or  flume,  and  that  he  took  out  the  re- 
movable boards  from  two  openings  in  the  dam  on  the 
23d  day  of  July  and  that  such  opening  was  sufficient 
to  permit  an  unobstructed  flow  of  the  water. 

As  will  be  seen  from  an  examination  of  the  decree, 
Young's  rights  are  clearly  stated  and  defined  therein. 
He  has  the  right  to  maintain  one  dam  in  the  river  at 
the  place  where  dam  was  located  at  the  date  of  the 
decree,  and  the  ditches  then  maintained  in  connection 
therewith,  and  by  means  of  such  dam  and  ditches  to 
divert  water  at  the  times  and  for  the  purposes  stated  in 
the  decree.  He  is  perpetually  enjoined  and  restrained 
from  diverting  water  in  any  other  way,  at  any  other 
time,  or  for  any  other  purpose.  The  construction  of 
the  new  flume  or  ditch  in  1911,  if  intended  to  be  used 
for  irrigation,  was  contrary  to  the  terms  of  the  decree. 
It  was  not  one  of  the  ditches  being  maintained  by  him 
at  the  time  of  its  rendition.  So  also  was  his  failure  to 
remove  all  the  removable  boards  from  the  dam  after  his 
right  to  use  the  water  had  ceased.  It  was  not  for  him 
to  saj'^  whether  the  flow  of  the  water  was  obstructed  by 
his  permitting  a  part  of  the  boards  to  remain  in  the 
dam.  The  complainant  was  entitled  under  the  decree 
to  have  them  all  removed  and  Young  could  not  determine 
the  question  whether  it  would  or  would  not  be  bene- 
fitted thereby. 
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There  is  another  feature  in  reference  to  Young's 
conduct  that  ought  not  to  pass  unnoticed,  although  it 
is  not  specifically  charged  as  a  violation  of  the  decree 
in  the  petition  filed.  His  dam  went  out  in  1907.  About 
that  time  or  shortly  before  he  built  another  dam  at  the 
expense  of  Hanley  near  his  north  line  and  some  distance 
above  the  old  dam,  and  constructed  a  new  ditch  along 
his  north  and  east  line  and  onto  section  29,  throwing 
the  dirt  therefrom  on  his  side  of  the  ditch  making  a 
levee  or  embankment  to  prevent  his  land  from  being 
overflowed.  He  used  a  part  of  the  water  through  this 
ditch  for  irrigation  and  permitted  the  remainder  to 
go  down  to  Hanley's  land,  and  this  he  clearly  had  no 
right  to  do  under  the  terms  of  the  decree.  He  claims 
that  since  the  decree  he  has  changed  the  character  of 
his  cultivation  and  uses  only  about  25^^  as  much  water 
as  he  did  at  the  date  of  the  decree,  and  he  seems  to  think 
he  had  a  right  to  permit  Hanley  or  some  one  else  to 
use  the  remainder  without  violating  the  decree.  But, 
as  already  stated,  his  rights  are  defined  in  the  decree. 
By  it  he  is  not  entitled  to  any  definite  quantity  of  water 
but  only  sufficient  to  irrigate  the  described  lands,  and 
if  by  reason  of  a  change  in  the  character  of  his  cultiva- 
tion he  now  uses  less  water  than  he  did  at  the  date  of 
the  decree,  he  must  let  the  surplus  go  down  the  stream 
as  it  is  wont  to  flow,  and  cannot  permit  its  use  by  another 
without  violating  the  decree. 

The  owners  of  the  Peoples'  Ditch  at  the  date  of  the 
decree  were  James  Dalton,  Green  Hudspeth  and  Harri- 
son Kelly.  Hudspeth  and  Kelly  have  since  died  and 
their  successors  in  interest  have  not  been  cited  to  appear. 
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Dr.  Geary  is  a  son-in-law  of  Kelly  and  his  wife  and 
her  mother  have  succeeded  to  Kelly's  interest.  Geary 
was  cited  to  appear  and  show  cause  why  he  should  not 
be  proceeded  against  as  for  a  contempt  in  violation  of 
the  decree,  but  the  evidence  shows  that  he  has  exercised 
no  control  over  the  ditch  and  has  no  interest  therein. 
He  was  the  administrator  of  the  Kelly  estate  from  1905 
to  April  6,  1907,  but  is  in  no  way  responsible  personally 
for  the  present  condition  of  the  ditch  or  dams. 

The  charge  in  reference  to  the  People's  Ditch  is 
that  the  dam  in  the  river  at  the  time  of  the  decree  has 
been  permitted  to  become  out  of  repair,  so  that  it  will 
not  retard  the  flow  of  the  water  at  the  time  the  owners 
of  the  ditch  are  entitled  to  use  it,  without  the  placing 
of  manure  and  other  material  in  and  around  the  dam, 
and  that  the  headgate  of  their  ditch  has  been  permitted 
to  become  out  of  repair  so  that  the  water  of  the  river 
not  only  flows  through  but  under  and  around  it,  so  that 
it  does  not  regulate  and  cannot  be  made  to  regulate 
the  flow  of  the  water  into  the  ditch. 

These  charges  I  think  are  sustained  by  the  evidence. 
It  is  apparent  from  the  testimony  of  the  witnesses  and 
especially  from  the  photographs  offered  and  admitted 
in  evidence  that  the  dam  is  so  out  of  repair  and  in  a 
general  dilapidated  condition.  It  should  be  repaired 
and  put  in  good  order.  The  headgate  is  also  out  of  re- 
pair. It  is  impossible,  in  its  present  condition,  to  regu- 
late by  it  the  flow  of  the  water  through  the  ditch  so 
that  no  larger  quantity  shall  flow  therein  than  defend- 
ants are  entitled  to  take  under  the  decree.     It  should 
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also  be  repaired  and  put  in  proper  condition  so  as  to 
conserve  the  use  of  the  water.  It  appears  from  the 
testimony  that  during  the  summer  and  fall  season  and 
after  the  time  the  defendants  are  permitted  to  use  the 
water,  but  a  small  quantity  flows  in  the  river,  and  if 
it  is  obstructed  or  interfered  with,  it  will  not  reach  the 
lands  of  the  complainant  and  it  will  be  without  water 
for  domestic  and  stock  purposes.  Under  the  decree 
it  is  entitled  to  the  use  of  all  the  waters  in  the  stream 
except  such  as  is  awarded  to  the  other  parties  by  the 
decree,  and  it  is  entitled  to  be  protected  in  its  rights. 

The  order  to  show  cause  will  therefore  be  discharged 
as  to  defendants  Sweek  and  Geary  and  they  will  be 
awarded  costs.  The  defendants  Young  and  Dalton, 
however,  have  failed  to  observe  the  terms  and  provisions 
of  the  decree,  but  as  their  violation  thereof  was  due 
probably  to  neglect  rather  than  to  wilfulness,  and  as 
this  is  a  civil  proceeding  in  contempt  (Gompers  vs. 
Buck  Stove  &  Range  Co.,  211  U.  S.  418),  and  no  dam- 
ages to  complainant  are  shown,  they  may  purge  them- 
selves by  paying  the  costs. 

Filed,  April  1,  1912.— A.  M.  Cannon,  Clerk. 
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United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon,  do  hereby 
certify  that  I  have  prepared  the  foregoing  transcript 
of  record  on  the  appeal  of  William  Hanley  from  the 
decree  of  said  court  entered  on  August  3,  1915,  in  the 
case  in  which  the  Pacific  Live  Stock  Company,  a  cor- 
poration, is  complainant  and  appellee,  and  the  said 
William  Hanley  and  F.  L.  Mace,  H.  G.  Levens, 
George  Whiting,  Thomas  Whiting,  lone  Whiting,  John 
C.  Foley,  N.  Brown,  J.  H.  Byerly,  C.  P.  Rutherford, 
C.  A.  Sweek,  M.  Cushing,  D.  M.  McMenamy,  John 
■I.  Newman,  Charles  Nelson,  W.  H.  Marrs,  Manna 
Marrs,  Joseph  T.  Barnes,  William  Clark,  C.  H.  Voegt- 
ly,  George  W.  Young,  Mrs.  A.  E.  Young,  P.  G.  Smith, 
Green  Hudspeth,  James  Dalton,  Hull  Hotchkiss,  Cas- 
per Luig,  Mrs.  F.  E.  McGee,  Peter  Clemens,  B.  R. 
Porter,  and  The  Harney  Valley  Dam,  Ditch  and  Irri- 
gating Company,  a  corporation,  are  defendants,  and 
Harrison  Kelley  is  intervenor.  That  said  transcript  has 
been  prepared  in  accordance  with  the  law,  the  rules  of 
the  court,  and  the  foregoing  order  of  court  designating 
the  record  for  said  transcript,  and  the  stipulation  of 
the  parties,  and  that  said  transcript  is  a  full,  true,  and 
correct  transcript  of  the  record  of  the  proceedings  had 
in  said  court  in  said  cause  upon  which  said  decree  was 
based  in  accordance  with  the  said  order  and  stipulation 
as  the  same  appear  of  record  and  on  file  in  my  office 
and  in  my  custody. 
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And  I  further  certify  that  the  cost  of  the  foregoing 

transcript  is  $ for  clerk's  fees  for  preparing  said 

record,  and  $ for  printing  said  record,  and  that 

said  cost  has  been  paid  by  said  appellant. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  Portland  in  said 
District  this day  of  December,  1915. 


Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 


No.— 


WILLIAM  HANLEY, 


Appellant, 


vs. 


PACIFIC  LIVESTOCK  COMPANY  (a  Corpora- 
tion), 

Appellee. 

Praecipe  as  to  Printing  Record. 
To  the  Clerk  of  the  Above-entitled  Court : 

Comes  now  the  appellee  in  the  above-entitled  suit 
and  in  addition  to  the  portion  of  the  record  already 
printed  requests  that  the  following  portions  of  the 
transcript  of  the  testimony  be  printed,  to  wit : 

Prom  line  1,  page  1,  to  line  12,  page  9,  both  inclu- 
sive; line  10,  page  15,  to  line  21,  page  15,  both 
inclusive;  line  1,  page  16,  to  line  29,  page  18,  both 
inclusive;  line  17,  page  20,  to  line  20,  page  22,  both 
inclusive ;  line  18,  page  24,  to  line  23,  page  25,  both 
inclusive ;  line  '9,  page  33,  to  line  25,  page  34,  both  in- 
clusive; line  25,  page  36,  to  line  14,  page  42,  both 
inclusive ;  line  24,  page  48,  to  line  29,  page  49,  both 
inclusive;  line  24,  page  58,  to  line  20,  page  59,  both 
inclusive;  line  24,  page  67,  to  line  10,  page  6S,  both 
inclusive ;  line  7,  page  81,  to  line  9,  page  83,  both  in- 
clusive ;  line  21,  page  83,  to  line  6,  page  85,  both  in- 
clusive; line  20,  page  88,  to  line  23,  page  93,  both 
inclusive ;  line  2,  page  94,  to  line  5,  page  96,  both 
inclusive;  line  1,  page  97^,  to  line  28,  page  97,  both 


2  William  Hartley  vs. 

inclusive ;  line  5,  page  103,  to  line  23,  page  104,  both 
inclusive ;  line  23,  page  112,  to  line  2,  page  113,  both 
inclusive ;  line  16,  page  118,  to  line  23,  page  120,  both 
inclusive;  line  12,  page  124,  to  line  2,  page  126  both 
inclusive;  line  7,  page  133,  to  bottom  of  page  136; 
line  9,  page  IST,  to  botttom  page  137 ;  line  20,  page 
146,  to  line  19,  page  153,  both  inclusive ;  line  15,  page 
168,  to  line  9,  page  169,  both  inclusive;  line  6,  page 
196,  to  line  3,  page  199,  both  inclusive ;  line  22,  page 


199,  to  line  20,  page  200,  both  inclusive 
210,  to  line  18,  page  210,  both  inclusive 
215,  to  line  27,  page  217,  both  inclusive 


line  3,  page 
line  1,  page 
line  7,  page 


230,  to  bottom  page  231 ;  line  2,  page  247,  to  bottom 
page  247;  line  28,  page  252,  to  line  14,  page' 254,  both 
inclusive ;  line  25,  page  255,  to  line  6,  page  256,  both 
inclusive ;  line  16,  page  257,  to  line  6,  page  258,  both 
inclusive ;  line  1,  page  283,  to  line  7,  page  285,  both 
inclusive ;  line  27,  page  285  to  line  11,  page  286,  both 
inclusive ;  line  1*7,  page  286,  to  line  16,  page  300,  both 
inclusive ;  line  23,  page  301,  to  line  12,  page  305,  both 
inclusive;  line  15,  page  306,  to  bottom  page  307;  all 
of  the  testimony  of  Hull  Hotchkiss  which  appears  on 
pages  311  to  323,  both  inclusive ;  line  1,  page  324,  to 
line  4,  page  332,  both  inclusive ;  line  13,  page  332,  to 
line  21,  page  332,  both  inclusive ;  line  4,  page  333,  to 
bottom  of  page  384;  all  of  the  testimony  of  James 
Dalton  which  appears  on  page  335  to  341,  both  inclu- 
sive ;  all  of  the  testimony  of  Robert  Hudspeth  which 
appears  on  pages  342  to  349,  both  inclusive ;  line  1, 
page  354,  to  line  8,  page  356,  both  inclusive ;  line  5, 
page  358,  to  line  8,  page  360,  both  inclusive ;  and  line 
1,  page  363,  to  line  27,  page  364,  both  inclusive. 
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The  said  portions  of  said  record  should  be  printed 
at  the  expense  of  the  appellant  but  if  the  appellant 
will  not  pay  for  the  same  the  expense  thereof  will  be 
paid  by  appellee. 

WIRT  MINOR, 
EDMUND  F.  TREADWELL, 

Solicitors  for  Appellee. 
Received  a  copy  of  the  within  this  praecipe  6th  day 
of  Jany.,  1916. 

WOOD,  MONTAGUE  &  HUNT, 
By  C.  E.  S.  WOOD, 
Attorney  for  Wm.  Hanley. 
Our  printed  record  has  gone  down  to  Ct.  Appeals. 

0.  E.  S.  WOOD. 

[Endorsed] :  No.  2722.  In  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit.  Will- 
iam Hanley,  Appellant,  vs.  Pacific  Livestock  Com- 
pany (a  Corporation),  Appellee.  Praecipe  as  to 
printing  record.  Filed  Jan.  10, 1916.  F.  D.  Monck- 
ton.  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No.— 
WILLIAM  HANLEY, 

Appellant, 

vs. 

PACIFIC  LIVESTOCK  COMPANY  (a  Corpora- 
tion), 

Appellee. 
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Supplemental  Praecipe  as  to  Printing  Record. 
To  the  Clerk  of  the  Above-entitled  Court : 

Comes  now  the  appellee  in  the  above-entitled  suit 
and  in  addition  to  the  portion  of  the  record  already 
printed  requests  that  the  following  portions  of  the 
transcript  of  the  testimony  be  printed,  to  wit: 

Testimony  of  W.  A.  GRIFFING  from  line  1,  page 
1,  to  line  12,  page  9,  both  conclusive ;  line  10,  page  15, 
to  line  21,  page  15,  both  inclusive ;  line  1,  page  16,  to 
line  29,  page  18,  both  inclusive ;  line  17,  page  20,  to 
line  20,  page  22,  both  inclusive;  line  18,  page  24,  to 
line  23,  page  25,  both  inclusive ;  line  9,  page  33,  to  line 
25,  page  34,  both  inclusive;  line  25,  page  36,  to  line 
14,  page  42,  both  inclusive ;  line  24,  page  48,  to  line  29, 
page  49,  both  inclusive;  line  24,  page  58  to  line  20, 
page  59,  both  inclusive;  line  24,  page  67,  to  line  10, 
page  68,  both  inclusive. 

Testimony  of  EDWARD  F.  TREAD  WELL  from 
line  7,  page  81,  to  line  9,  page  83,  both  inclusive ;  line 
21,  page  83,  to  line  6,  page  85,  both  inclusive ;  line  20, 
page  88,  to  line  23,  page  98,  both  inclusive;  line  2, 
page  94,  to  line  5,  page  96,  both  inclusive. 

Testimony  of  JOHN  GILCREST  from  line  1, 
page  97,  to  line  28,  page  97,  both  inclusive;  line  5, 
page  103,  to  line  23,  page  104,  both  inclusive ;  line  23, 
to  page  112,  to  line  2,  page  113,  both  inclusive ;  line 
16,  page  118,  to  line  23,  page  120,  both  inclusive. 

Testimony  of  BEN  NEWMAN  from  line  12,  page 
124,  to  line  2,  page  125,  both  inclusive ;  line  7,  page 
133,  to  bottom  of  page  136;  line  9,  page  137,  to  bottom 
page  137. 


The  Pacific  Livestock  Company.  5 

Testimony  of  WILLIAM  D.  HANLEY  line  20, 
page  146,  to  line  10,  page  158,  both  inclusive ;  line  15, 
page  108,  to  line  9,  page  169,  both  inclusive;  line  6, 
page  196,  to  line  3,  page  199,  both  inclusive ;  line  22, 
page  199,  to  line  20,  page  200,  both  inclusive ;  line  3, 
page  210,  to  line  18,  page  210,  both  inclusive ;  line  1, 
page  215,  to  line  27,  page  217,  both  inclusive ;  line  7, 
page  230,  to  botttom  page  231. 

Testimony  of  GEORGE  McLAREN,  line  2,  page 
^47,  to  bottom  page  247. 

Testimony  of  JOHN  RYAN,  line  28,  page  252,  to 
line  14,  page  254,  both  inclusive;  line  26,  page  255, 
to  line  6,  page  256,  both  inclusive ;  line  16,  page  257, 
to  line  6,  page  258,  both  inclusive. 

Testimony  of  GEORGE  W.  YOUNG,  line  1,  page 
283,  to  line  7,  page  285,  both  inclusive ;  line  27,  page 

285,  to  line  11,  page  286,  both  inclusive ;  line  17,  page 

286,  to  line  16,  page  300,  both  inclusive ;  line  23,  page 
301,  to  line  12,  page  305,  both  inclusive ;  line  15,  page 
306,  to  bottom  page  307;  all  of  the  testimony  of 
HULL  HOTCHKISS  which  appears  on  pages  311  to 
323,  both  inclusive. 

Testimony  of  CAREY  THORNBURG,  line  1, 
page  324,  to  line  4,  page  332,  both  inclusive ;  line  13, 
page  332,  to  line  21,  page  332,  both  inclusive ;  line  4, 
page  333,  to  bottom  of  page  334;  all  of  the  testimony 
of  JAMES  DALTON  which  appears  on  page  335  to 
341,  both  inclusive ;  all  of  the  testimony  of  ROBERT 
HUDSPETH  which  appears  on  pages  342  to  349. 

Testimony  of  HENRY  LUIG,  line  1,  page  354,  to 
line  8,  page  356,  both  inclusive ;  line  5,  page  358,  to 
line  8,  page  360,  both  inclusive. 
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Testimony  of  JOHN  RYAN,  when  recalled,  lino  1, 
page  363,  to  line  27,  page  364,  both  inclusive. 

The  said  portions  of  said  record  should  be  printed 
at  the  expense  of  the  appellant,  but  if  the  appellant 
will  not  pay  for  the  same  the  expense  thereof  will 
be  paid  by  the  appellee. 

WIRT  MINOR, 

EDWARD  ¥,  TREAD  WELL, 

Solicitors  for  Appellee, 

[Endorsed]  :  No.  2722.  In  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit.  Will- 
iam Hanley,  Appellant,  vs.  Pacific  Livestock  Com- 
pany (a  Corporation),  Appellee.  Supplemental 
Praecipe  as  to  Printing  Record.  Filed  Jan.  13, 1916. 
F.  D.  Monckton,  Clerk. 


[Testimony  of  W.  A.   Grriffiing — Direct  Examina- 
tion (Portions  of).] 

Portland,  Oregon,  Saturday,  May  8, 1915,  9 :30  A.  M. 
Saturday,  May  8,  1915,  9:30  A.  M. 
Portland,  Oregon, 

W.  A.  ORIFFING,  a  witness  called  on  behalf  of 
the  plaintiff,  being  first  duly  sworn,  testified  as  fol- 
lows. 

Direct  Examination. 
(Questions  by  Mr.  TREAD  WELL.) 

Now,  Mr.  Griffing,  you  are  a  civil  engineer,  are 
you?         A.  Yes. 

Q.  In  the  employ  of  the  Pacific  Livestock  Com- 
pany?       A.  Yes. 

Q.  During  the  months  of  March  and  April,  and  up 
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(Testimony  of  W.  A.  Griffing.) 

to  the  present  time,  have  you  been  employed  in  Har- 
ney Valley?        A.  Yes. 

Q.  Your  work  Avas,  there,  for  the  purpose  of  gath- 
ering information,  I  understand,  in  connection  with 
the  adjudication  of  the  water  rights  primarily,  was 
it  not?        A.  Yes. 

Q.  That  is  what  you  went  there  for  ? 

A.  Yes,  on  Silvies  River. 

Q.  During  that  time,  you  have  taken  measure- 
ments of  the  water  of  the  river,  have  you  ? 

A.  Yes. 

Q.  Would  you  state,  Mr.  Griffing,  during  the 
months  of  March  and  April,  what  was  the  highest 
and  lowest  flow  of  the  river  during  that  time? 

A.  The  highest  flow  was  650  second-feet,  cubic  feet 
per  second.  And  the  lowest  flow  was  in  April,  or  was 
up  in  May,  rather. 

Q.  Never  mind  the  exact  date. 

A.  It  was  130  second-feet. 

COURT.— That  was  in  May?     [1*] 

A.  Along  the  first  part  of  May,  yes,  or  the  last  part 
of  April. 

Q.  What  was  about  the  average  flow  during  that 
period  then? 

A.  It  would  be  about  428  second-feet. 

Mr.  WEBSTER.— I  don't  understand  that. 

A.  About  428  cubic  feet  per  second. 

Q.  Now,  Mr.  Griffing,  have  you  seen  the  Govern- 
ment measurements  of  the  flow  of  the  river  during 
the  years  1914  and  1913  ? 

A,  Yes,  I  have  a  copy  of  that. 

*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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(Testimony  of  W.  A.  Griffing.) 

Q.  About  what  did  that  show  as  the  flow  of  the 
river,  during  the  months  of  March  and  April  of  those 
years  ? 

Mr.  WOOD. — That  is  strictly  not  competent. 

COURT.— What  years  was  that  ? 

Mr.  TREADWELL.— 1913  and  1914. 

Mr.  WOOD. — I  don't  care  about  it,  if  he  is  very 
certain  of  his  accuracy. 

Q.  You  have  blue-print  copies  of  them? 

A.  Yes,  I  got  the  blue-print  copies  from  the  Gov- 
ernment. 

Q.  What  was  it? 

A.  I  haven't  made  an  average  of  it,  but  their  high- 
est flow  was  1770  cubic  feet,  ranging  from  that  down 
to  about  300  second-feet. 

Q.  Now,  I  call  your  attention  to  the  dam  known  as 
the  Luig  dam.  You  know  the  location  of  that,  do 
you?        A.  Yes. 

Mr.  WOOD. — If  you  have  no  objection,  let  him 
give  the  location  right  into  the  record. 

Q.  Will  you  give  the  location  of  that,  Mr.  Griffing. 

A.  That  is  in  the  southwest  quarter  of  section  31, 
township  23-31. 

Q.  It  is  above  the  Luig  lands,  is  it  ?     [2] 

A.  It  is  above  the  Luig  lands,  yes. 

Q.  Did  you  make  observation  of  that  dam,  and  if 
so,  when?        A.  On  the  24th  of  April. 

Q.  And  what  condition  did  you  find  it  in  at  that 
time? 

A.  The  boards  were  all  in,  and  no  water  going 
through  the  dam,  but  a  little  around  it,  about  four 
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(Testimony  of  W.  A.  Griffiiig.) 
second-feet  going  around  the  dam. 

Q.  About  how  much  water  was  there  in  the  river  at 
the  dam,  and  being  diverted  by  it? 

A.  48  second-feet. 

Q.  48?        A.  Yes. 

Q.  So  that  all  the  water  of  that  west  fork  of  the 
river,  was  diverted  by  that  dam,  with  the  exception  of 
about  four  feet  that  went  around  the  dam,  and  then 
went  down  the  stream  ?        A.  Yes. 

COURT. — How  much  was  that  in  the  dam? 

A.  48  second-feet  above  the  dam. 

COURT.— Made  52  second-feet  in  the  river  at  that 
time? 

A.  Yes,  about. 

Q.  Now,  you  are  sure  that  was  52,  or  was  it  42, 
Mr.  Griffing?  I  don't  think  I  want  to  take  the  time 
to  consult  the  notes,  but  unless  you  are  sure — 

A.  "Well,  that  should  have  been,  there  was  about 
46  second-feet.  It  should  be  42  second-feet,  being 
diverted  by  the  dam,  and  about  46  second-feet  in  the 
river  above. 

Q.  I  don't  know  that  it  is  material,  but  I  just  want 
to  keep  the  record  straight.  I  think  that  is  what  you 
gave  me.        A.  Yes,  that  is  correct. 

Q.  Where  was  that  water  that  was  being  diverted 
by  this  dam  going,  with  reference  to  the  Luig  prop- 
erty in  section  6  ? 

A.  It  was  going  on  section  6,  flowing  all  over  it. 

[3] 
COURT.— The  water  that  was  being  diverted  by 

the  dam? 
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(Testimony  of  W.  A.  Griffing.) 
A.  The  water  that  was  being  diverted  by  the  dam, 

yes. 

Q.  Now,  Mr.  Luig's  house  is  on  that  section,  is  it 
not?        A.  Yes. 

Q.  Did  you  make  an  observation  of  the  dam  that 
we  refer  to,  as  the  Young  dam,  on  the  24th  and  25th 
of  April?        A.  Yes. 

Q.  Where  is  the  dam  located  that  you  refer  to  ? 

A.  That  is  the  southeast  quarter  of  section  19. 

Q.  And  with  reference  to  the  north  line  of  section 
30,  where  is  it  located  ? 

A.  Just  north  of  the  north  line. 

Q.  So  it  is  just  across  the  line  of  the  Young  prop- 
erty? 

A.  Just  across  the  line  of  the  Young  property,  yes. 

Q.  Did  you  find  this  old  ditch,  that  is  on  this  map 
that  takes  out  on  the  west  side  of  the  river,  and  goes 
westerly  along  the  road  that  is  referred  to  through 
the  Young  and  Hotc/c/iiss  property  ?        A.  Yes. 

Q.  Did  you  find  a  new  ditch  that  had  been  dug 
from  the  new  dam  and  cut  down  into  that  old  ditch  ? 

A.  Yes. 

Q.  Was  there  any  water  going  from  the  river 
directly  into  the  old  ditch  ?        A.  No. 

Q.  Was  the  water  going  from  the  river  above  the 
dam  in  the  new  ditch  into  the  old  ditch  ?        A.  Yes. 

Q.  The  way  the  water  was  flowing,  could  water 
flow  from  the  river  into  the  old  ditch  ? 

A.  No,  it  could  not. 

Q.  Was  the  old  ditch  shut  off  by  a  headgate  ? 

A.  Yes,  it  was  shut  off  by  a  headgate. 
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Q.  How  high  was  the  water  in  the  new  ditch  and 
in  the  old  ditch  below  where  the  new  ditch  came  into 
it,  above  the  water  flowing  [4]  in  the  river  at  that 
time  %        A.  More  than  1.8  feet. 

Q.  As  I  understand  you,  Mr.  Griffing^  the  water 
could  not  naturally  flow  into  the  old  ditch  at  that 
time  ?        A.  No,  it  could  not. 

Q.  Now,  what  was  the  condition  of  the  Young  dam 
at  that  time  ? 

A.  Why,  there  were  flash-boards  in  the  bottom. 

COURT.— What  kind  of  boards? 

A.  Flash-boards,  or  stop-boards,  the  water  being 
raised  up  about  a  foot  higher,  or  about  1.8  feet  above 
the  dam  than  it  was  below  the  dam. 

Q.  You  took  the  elevation  above  the  dam  and  below 
the  dam?        A.  Yes. 

Q.  And  there  was  substantially  that  difference  in 
the  elevation?        A.  Yes. 

Q.  Now,  about  how  far  below  that  do  you  under- 
stand is  the  location  of  the  old  Young  dam? 

A.  About  1,000  feet,  I  should  judge. 

Q.  Do  you  know  what  the  fall  of  the  country  is  in 
there  ? 

A.  It  is  very  close  to  three  feet  in  a  mile  there. 

Q.  Now,  where  did  this  water  go  that  was  diverted 
to  the  west  at  that  time  ? 

A.  It  went  into  the  ditch,  to  the  old  ditch,  and  then 
along  the  county  road,  passing  from  one  side  to  the 
other  of  the  county  road  in  the  ditches  there,  under 
bridges,  and  then  into  the  fields  of  Hotchkiss. 
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Mr.  WOOD. — Can't  you  describe  those  fields  in 
the  record? 

A.  The  Hotchkiss  field  would  be  the  northwest 
quarter  of  section  30,  and  the  Voegtly  field  would  be 
the  southwest  quarter  of  section  30.     [5] 

Q.  Now,  those  ditches  along  each  side  of  that 
county  road,  about  how  wide  was  the  surface  of  the 
water  in  those  ditches  ? 

A.  From  IS  to  16  feet  wide. 

Q.  And  extending  for  about  what  distance  from 
the  river  westerly  ?        A.  About  half  a  mile. 

Q.  So  that  the  water  stood  in  a  ditch  on  each  side 
of  the  road,  as  I  understand  it,  that  width  you  have 
given,  and  for  half  a  mile  long?        A.  Yes. 

Q.  And  did  that  ditch  go  part  way  through  Mr. 
Young's  land  too?        A.  Yes. 

Q.  Was  Mr.  Young  right  there?  Does  his  house 
stand  right  aside  of  that  dam? 

A.  Very  close  to  it,  yes. 

Q.  Was  he  actually  there  present  at  one  of  the 
times  you  made  these  examinations?        A.  No. 

Q.  Well,  I  say  at  one  time  you  were  there,  was  Mr. 
Young  there  ?        A.  No,  not  George  Young. 

Q.  Well,  maybe  you  don't  know  George  Young? 

Mr.  WOOD.— Here  he  is. 

Q.  What  Mr.  Young  was  it  that  was  there? 

A.  No. 

Q.  It  was  another  Young? 

A.  Another  Young,  yes. 

Q.  Now,  do  you  know  the  location  of  an  old  skel- 
eton of  a  dam  known  as  the  Voegtly  dam? 
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A.  Yes. 

Q.  Where  is  that  located,  Mr.  Griffing? 

A.  That  should  be  in  the  southwest  quarter  of  sec- 
tion 30. 

Q.  Same  toAvnship?  ] 

A.  Same  township  and  range. 

COURT.— Is  it  marked  on  the  map?     [0] 

A.  Yes. 

Q.  That  is  an  old  wooden  structure,  is  it? 

A.  Yes. 

Q.  And  what  is  the  total  width  of  that  old  struc- 
ture, Mr.  Griffing?        A.  28  feet. 

Q.  And  what  was  the  total  width  of  the  openings 
in  it  ?        A.  I  believe  it  was  24.4  feet. 

Mr.  WOOD. — He  can  refer  to  his  memorandum. 

Q.  Refer  to   your  memorandum.     You   gave   me 

281/2. 

A.  I  will  refer  to  my  memorandum.     28%  feet. 

Q.  That  was  the  openings  in  the  clear? 

A.  The  openings  in  the  clear — ^clear  opening,  yes. 

Q.  What  condition  did  you  find  that  dam  in  as  to 
having  any  boards  in  it  ? 

A.  The  boards  were  in;  that  is,  they  were  in  per- 
pendicular, up  and  down. 

Q.  Put  in  perpendicularly  across  the  river  ? 

A.  Ends  down  across  the  river,  yes. 

Q.  Did  you  also  find  a  new  dam  that  had  been  con- 
structed shortly  above  that? 

A.  Yes,  just  close  above  that. 

Q.  Will  you  tell  the  Court  how  that  had  been  con- 
structed? 
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A.  Been  constructed  of  wood  with  the  wings  being 
filled  with  broken  stone.  The  upstream  side  the 
wings  were  running  diagonally  toward  the  bank, 
which  was  at  least  14  feet  from  the  edge  of  the  open- 
ing. 

Q.  Well,  now,  how  wide  was  the  wooden  portion  of 
this  new  dam?        A.  16.4  feet. 

Q.  As  against  28  feet  of  the  old  dam  ?        A.  Yes. 

Q.  How  wide  were  the  openings,  total  width  of  the 
openings?        A.  12.3  feet, 

Q.  As  against  231/2  in  the  old?        A.  Yes.     [7] 

Q.  The  balance  of  the  dam  is  constructed,  as  I  un- 
derstand you,  by  a  rock  formation. 

A.  By  a  rock  formation,  broken  rock  dam. 

Q.  Did  it  have  the  appearance  of  being  newly  con- 
structed?   This  dam?        A.  Recently;  yes,  very. 

Q.  Now,  when  you  made  this  examination  in  April 
of  this  year,  how  high  were  those  two  dams,  approxi- 
mately, raising  the  water  in  the  channel  ? 

A.  About  a  foot. 

COURT. — What  two  dams  are  you  speaking  of? 

Mr.  TREADWELL.— That  is  the  old  Voegtly 
dam,  with  the  boards  perpendicular,  and  the  new  dam 
that  had  been  put  in.     That  is  correct,  is  it  ? 

A.  Yes. 

Q.  Did  you  also  make  an  examination  of  the  ditch 
known  as  the  People's  Ditch?        A.  Yes. 

Q.  Where  is  that  located? 

A.  That  takes  out  of  the  river  in  the  northwest 
quarter  of  section  31. 

Q.  What  was  the  condition  of  the  head  of  that 
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ditch?        A.  It  was  open.     The  gate  was  open. 

Q.  Diverting  water  of  the  river?        A.  Yes. 

Q.  When  was  this  ? 

A.  On  the  15th  of  April,  on  the  24th  and  25th,  26th. 

Q.  You  saw  it  on  the  15th  of  April,  now  ? 

A.  Yes. 

Q.  And  the  25th  of  April?        A.  Yes. 

Q.  And  the  25th  of  April?        A.  Yes. 

Q.  About  how  much  w^ater  was  it  diverting? 

A.  4.3  second-feet.     [8] 

Q.  Calling  your  attention  now  to  the  other  side  of 
the  country  and  the  east  fork. 

COURT. — ^Who  are  the  owners  of  the  People's 
Ditch  ? 

Mr.  TREADWELL.— Mr.  Dalton  and  Maria 
Kelly,  who  is  not  cited  here  (being  a  lady,  I  didn't 
cite  her),  and  Robert  Hudspeth. 

Q.  Withdrawing  that  just  a  moment.  At  the  time 
that  you  w^ent  down  there,  on  the  last  time  you  went 
there,  on  Sunday,  and  saw  the  People's  Ditch  open 
and  carrying  that  water,  did  you  pass  Mr.  Robert 
Hudspeth  coming  to  town?        A.  Yes. 

Q.  On  a  load  of  hay  ?        A.  On  a  load  of  hay,  yes. 

Q.  To  do  that,  he  would  have  to  cross  that  ditch, 

would  he  not  ?        A.  Yes.     [9] 
********* 

Q.  Will  you  produce  them,  Mr.  Griffing.  I  will 
first  ask  you  to  produce  your  photograph  of  the  Luig 
dam. 

Mr.  TREADWELL. — Witness  here  produces  a 
photograph  which  has  been  numbered  ''1,"  and  it 
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ssiys  "Below  Luig  dam,  Silvies  River,  looking  up- 
stream." 

Q.  That  shows  the  dam  when  it  was  closed,  in  the 
condition  you  found  it  at  the  time  you  have  stated  in 
your  testimony,  does  it?        A.  Yes. 

Mr.  WOOD. — We  have  no  objection,  if  he  took 
them,  and  identifies  them. 

COURT.— Very  well. 

Q.  I  will  ask  you  to  produce  No.  2,  the  picture  of 

the  Young  dam.     [15] 
********* 

Q.  By  the  Young  dam,  in  that  question,  I  mean  the 
dam  that  you  have  referred  to,  immediately  above  the 
Young  property.        A.  Yes,  sir,  in  section  19. 

Q.  Does  this  show  the  fall  over  the  dam,  as  you 
have  testified  to  it,  at  the  time  you  saw  it? 

A.  Yes,  partially. 

Q.  It  shows  part  of  the  fall  of  the  water? 

A.  Yes,  it  shows  the  direct  fall  of  the  water  from 
the  flash-boards. 

Q.  Did  you  also  take  a  picture  of  the  Young  old 
and  new  ditch?        A.  Yes. 

Mr.  TREADWELL.— Witness  here  produces 
photo  No.  3,  "Ditch  from  Young  dam.  Small  cut  to 
left,  takes  out  above  dam.  Original  ditch  takes  out 
below. ' ' 

Q.  I  will  ask  you  if  the  old  ditch  is  the  one  that 
shows  the  water  surface. 

A.  Yes,  that  is  the  old  ditch. 

Q.  Is  the  structure  at  the  end,  the  headgate  that 
holds  the  water  from  running  back  to  the  river? 
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A.  Yes,  holds  the  Avater  from  running  back  in  the 
river. 

Q.  Is  this  ditch  the  cut  above  the  new  dam  ? 

A.  Yes. 

Q.  If  this  headgate  was  taken  out,  if  that  stop-gate 
was  taken  out  of  the  old  ditch,  would  the  water  run 
back  to  the  river,  rather  than  run  into  the  ditch  ? 

A.  Run  back  into  the  river. 

Q.  Couldn't  possibly  run  from  the  river  into  the 
ditch?        A.  No,  it  could  not. 

COURT. — Do  you  know  how  recently  that  ditch 
was  constructed?        A.  No,  I  don't. 

Mr.  TREADWELL.— They  state,  I  think,  a  year 
or  two  ago,  a  [10]  couple  of  years  ago.  I  don't 
remember. 

Q.  I  will  ask  you  now  to  produce  the  picture  that 
you  took  of  the  old  Voegtly  dam.  (Witness  does  so.) 
Does  this  picture  numbered  "4"  show  the  actual  con- 
dition of  the  Voegtly  dam,  and  the  boards  in  it,  at 
the  time  that  you  have  testified  ?        A.  Yes. 

Q.  That  is  taken  from  above  the  dam,  is  it? 

A.  That  is  taken  from  above  the  dam,  looking 
downstream,  yes. 

COURT. — What  boards  do  you  have  reference  to 
there  ? 

A.  These  perpendicular  boards,  and  there  are  also 
short  ones  in  there. 

COURT. — Is  that  the  way  they  have  of  obstruct- 
ing the  waters,  putting  boards  in  perpendicularly 
that  way  ? 

A.  That  is  not  the  general  rule,  but  that  is  the  way 
they  were  in  there. 
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COURT. — These  boards  were  put  in  to  hold  the 
brush,  were  they? 

A.  They  were  put  in  to  hold  the  water.  Then 
there  was  thrown  straw  in  front  of  them. 

Q.  Is  there  a  cross-board  across  the  front  also? 

A.  Yes,  there  are  cross-boards  going  in  front  of  it. 

Q.  Now,  have  you  got  a  picture  of  that  same  dam 
from  below? 

A.  From  below,  showing  both  the  old  dam  and  the 
new  dam. 

Mr.  TREAD  WELL.— This  being  No.  5,  which  the 
witness  produces. 

Q.  That  shows  both  the  old  dam  and  the  new  one, 
that  has  been  referred  to,  does  it,  above?        A.  Yes. 

COURT.— The  new  dam  is  above  ? 

A.  The  new  dam  is  above  the  old  dam. 

COURT.— This  is  the  old  dam? 

A.  That  is  the  old  dam.     [17] 

Q.  Have  you  also  a  picture  of  the  new  dam, 
Voegtly  new  dam,  immediately  above  this  one  ? 

A.  The  Voegtly  new  dam,  yes. 

Q.  This  is  taken  from  above  ?        A.  Yes. 

Q.  Shows  both  the  w^ooden  part  of  the  structure 
and  the  rock  fill  ? 

A.  That  is  taken  from  below  there.     (Referring 

to  No.  6.) 

Q.  But  it  does  show  both? 

A.  It  shows  the  wooden  structure  and  the  rock  fill, 

yes. 

COURT.— This  is  what  dam,  now? 

A.  That  is  the  new  Voegtly  dam,  just  above  the  old 
one. 
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Mr.  TREAD  WELL.— This  is  the  rock  portion, 
this  is  the  wooden  opening. 

COURT. — What  keeps  the  water  from  rmming 
through  the  rock  ?     Earth  thrown  in  above  it  % 

A.  Earth  thrown  in  above  it. 

Q.  Have  you  also  the  picture  of  the  People's  ditch 
headgate,  at  the  time  you  saw  it  diverting  water? 

A.  Yes.     (Witness  here  produces  Photo  No.  7.) 

Q.  Does  that  show  the  water  that  was  flowing  away 
from  the  river,  and  through  that  People's  ditch  at 
the  time  you  mention  % 

A.  Yes,  that  shows  the  water  at  that  time. 

COURT. — How  did  that  water  get  through  the 
ditch?    Was  the  headgate  raised? 

A.  The  headgate  was  raised.  The  lower  board, 
six-inch  board,  that  fits  in  the  bottom,  that  was  nailed 
on  to  fish  screen,  was  raised.  It  shows  the  fish  screen 
up,  on  top  of  the  headgate  there. 

Q.  I  will  ask  you  if  that  ditch  is  regulated  by  un- 
derflow waters,  and  overflow  ? 

A.  It  was  regulated  by  an  underflow  at  that  time. 
[18] 

********* 

Q.  You  have  two  more  pictures  of  that,  have  you 
not,  Mr.  Griffing? 

A.  I  have  two  more  pictures  showing  it  on  the  4th 
day  of  May,  in  the  morning. 

Q.  I  will  take  that  up  before  I  go  any  further. 
Subsequent  to  the  time,  that  you  have  testified,  did 
you  make  a  further  examination  of  the  Hanley  "21" 
dam?        A.  Yes. 
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Q.  At  what  time  ? 

A.  On  the  morning  of  May  4th. 

Q.  What  time  in  the  morning,  about,  were  you 
there  ?        A.  Between  10  and  11  o  'clock. 

Q.  What  condition  did  you  find  the  Hanley  dam  in 
at  that  time  ? 

A.  I  found  all  the  boards  in,  and  no  water  passing 
through  at  all. 

Q.  Where  was  the  water  being  diverted?     [20] 

A.  Diverted  on  to  section  21,  and  around — it  was 
diverted — ditches  on  both  sides  of  the  river,  flow- 
ing on  to  21,  and  on  to  22,  as  well. 

Q.  Did  you  take  a  picture  which  you  here  produce. 
No.  11,  which  shows  the  boards  in  that  dam,  as  you 
have  testified  ? 

A.  Yes,  I  took  that  from  downstream,  looking  up- 
stream into  the  headgate. 

Q.  It  was  stopping  all  of  the  water  in  the  river  at 
that  time  ? 

A.  All  of  the  water  in  the  river  at  that  time. 

Q.  Did  you  also  take  a  picture  of  it  from  above, 
showing  that  the  boards  were  up  higher  than  the  wa- 
ter in  the  river? 

A.  Yes,  I  took  as  far  as  I  could  get.  I  had  to  lean 
out  over  the  water.  I  couldn't  get  all  of  it.  I  got 
three  openings,  and  all  the  openings  were  in  the  same 
condition. 

Mr.  TREADWELL.— That  is  No.  12. 

Q.  That  was  taken  likewise  on  the  4th  day  of  May  ? 

A.  That  was  taken  on  the  4th  day  of  May,  in  the 
morning. 
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Q.  Did  you  also,  at  that  time,  take  a  picture  show- 
ing the  water,  flowing  out  by  means  of  that  dam  on  to 
the  west  side  of  the  river,  on  to  section  21  ? 

A.  Yes,  section  21. 

Q.  Will  you  produce  that — No.  13  ?  (Witness  does 
so.)  That  is  the  water  that  was  being  forced  out  of 
the  river  by  that  dam  on  to  that  land,  is  it  ? 

A.  On  the  west  side  of  the  river,  yes. 

COURT. — This  doesn't  show  the  dam. 

A.  No,  that  is  looking  south  from  the  dam  over 
section  21. 

COURT. — This  doesn't  show  the  opening. 

A.  No,  it  shows  the  water  going  on  to  the  field,  the 
field  being  flooded. 

Q.  Did  you  also  take  a  picture  showing  the  water 
that  was  forced  [21]  out  on  that  date,  on  the  east 
side  of  the  river  ?        A.  Yes. 

Q.  Will  you  produce  that?  (Witness  produces 
No.  14.)     Where  w^as  that  water  forced  to? 

A.  That  was  forced  out  in  the  Hanley  ditch — north 
ditch — ^what  they  call  the  North  21  ditch. 

Q.  It  is  what  is  called  the  Hanley  upper  ditch  ? 

A.  It  is  what  is  called  the  Hanley  upper  ditch ;  on 
the  east  side  going  around  his  headgate  into  his  ditch, 
and  over  onto  section  22,  and  his  other  lands. 

Q.  Was  the  headgate  in  that  ditch  open  or  closed? 

A.  The  headgate  in  that  ditch  was  closed. 

Q.  How  was  water  forced  into  it? 

A.  The  level  of  the  water  being  raised  higher 
than  the  adjoining  land — 

Q.  This  picture,  as  I  understand  it,  shows  the 
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water  flowing  directly  from  the  river  through  what? 

A.  That  is  coming  up  and  going  around  the  dam, 

and  then  directly  into  the  ditch,  just  fbelow  the 

headgate  in  the  ditch. 

Q.  Above  this  dam  of  course?  A.  Yes.  [22] 
********** 

Q.  There  was  some  statement  in  here,  Mr.  Griff- 
ing  about  a  new  bridge  that  has  been  constructed 
by  Mr.  Hanley.  Is  there  such  a  bridge,  and  where 
is  it  located? 

A.  Yes,  there  is  a  bridge  located  in  Section  27, 
below  the  Hanley  drain  ditch. 

Q.  How  is  that  constructed,  with  reference  to  the 
bank  of  the  river? 

COURT.— How  far  below  the  drain  ditch? 

A.  I  should  judge  about  a  quarter  of  a  mile. 

COTJRT. — Right  on  the  intermediate  line  of  the 
section? 

A.  No.  I  couldn't  sa}^  but  it  is  about  a  quarter 
of  a  mile  below. 

Q.  How  is  that  bridge  constructed,  with  reference 
to  the  bank  of  the  river? 

A.  The  stringers  are  below  the  banks  of  the  river. 
When  the  water  [24]  is  high  it  raises  the  boards 
of  the  bridge  up — raises  them  up.     Makes  them  float. 

Q.  Have  you  a  picture  of  that  ? 

A.  I  have  a  picture  of  that,  yes. 

Mr.  TREADWELL.— Witness  here  produces 
Photograph  No.  16. 

Q.  Does  that  show  the  stringers? 

A.  No,  you  cannot  see  the  stringers  from  that. 
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They  are  below  the  surface  of  the  water. 

Q.  You  cannot  even  see  the  ends  of  them  on  the 
bank  ? 

A.  No.  The}^  were  completely  submerged  then 
at  that  time. 

Q.  Do  you  know^  how  deep  those  stringers  are?' 

A.  No,  I  do  not. 

Q.  You  didn't  measure  them  I 

Mr.  WEiBSTER.— Does  that  show  when  that 
observation  was  taken? 

Q.  About  when  w^as  that  observation  taken,  Mr. 
Griffing,  if  you  know  ? 

A.  That  was  on  the  20th  of  April, 

Q.  Did  you  take  a  picture  immediately  above 
that,  to  show  the  effect  of  that  in  making  the  river 
overflow?        A.  Yes. 

Witness  here  produces  Photo  No.  17. 

Q.  Does  that  photo  that  you  have  just  produced, 
show  the  effect  of  that  bridge? 

A.  That  shows  the  effect  of  the  bridge  im- 
mediately above.     [25] 

******  **7«- 

Q.  Possibly  you  have  referred  to  the  cattle 
proposition.     Have  you,  or  not? 

A.  Oh,  no,  I  have  not.  I  found,  several  dead 
cattle  at  different  times.  Yes,  at  one  time  I  found 
about  12  or  14  boards,  five  or  six  feet  long,  all  wired 
and  nailed  together,  just  above  the  old  bridge,  the 
skeleton  of  the  old  bridge,  and  a  quantity  of  tules 
and  a  dead  cow  up  against  it.     I  pulled  that  out. 
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Mr.  WOOD. — Is  that  the  one  you  have  a  photo- 
graph of  here*? 

A.  No,  I  haven't  any  photograph  of  that.  . 

Q.  Now,  then,  Mr.  Griffing,  is  it  a  fact,  then  from 
the  examination  that  you  have  made,  that  these 
various  structures  that  you  have  testified  to,  di- 
verted all  of  the  water  of  the  west  fork  of  the 
river,  with  the  exception  of  about  four  feet  that 
went  around  the  Luig  dam,  and  all  of  the  water  of 
the  east  fork  of  the  river,  with  the  exception  of  the 
water  that  was  taken  by  the  Pacific  Livestock  Com- 
pany through  the  Orphan  ditch"? 

A.  Yes. 

COURT. — ^Do  I  understand  that  up  to  the  first 
of  May,  the  Pacific  Livestock  Company  had  a  right 
to  have  that  water,  all  of  it  come  down  over  its 
land? 

Mr.  TREADWELL.— ^Except  such  as  naturally 
overflowed  the  general  banks  of  the  river,  which, 
of  course,  could  not  be  controlled,  [33]  and  such 
as  naturally  would  flow  out  of  the  21  ditch,  if  there 
was  no  obstruction  in  the  river  whatever. 

Mr.  WEiBSTER.— Well,  that  does  not  quite— 

Mr.  TREADWELL.— .Maybe  I  omitted  some- 
thing. 

Mr.  WEBSTER.— Except  as  to  the  Hanley  drain 
ditch.  If  that  is  left  out  of  the  controversy,  that 
is  a  statement  of  the  case;  but  this  with  reference 
to  the  drain  ditch  is  quite  another  matter. 

Mr.  TREAD  WELL.— Well,  we  will  attend  to  the 
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drain  ditcli.     I  think  that  covers  everything,  Mr. 
Griffing. 

[Testimony  of  W.  A.  G-riffing — Cross-examination 
(Portions  of).] 

Cross-examination. 
(Questions  by  Mr.  WEBSTER.) 

You  speak  about  taking  out  all  of  the  water  of 
the  river,  the  east  fork  there,  except  what  the  com- 
pany gets  out  through  the  Oiphan  headgate  ditch. 
You  say  that  takes  it  all  out? 

A.  What  is  left  in  the  river  after  it  passes  the 
Orphan  headgate  was  diverted  by  the  dam  in  sec- 
tion 3. 

Q.  Yes.  You  don't  mean  to  say  that  there 
wasn't  water  flowing  on  past  the  Orphan  head- 
gate  though'? 

A.  Yes,  there  was  water  flowing  on  past  the 
Orphan  headgate. 

Q.  That  water  was  taken  up,  or  such  of  it  as  was 
taken  up,  was  taken  up  by  the  dam  in  section  3, 
down  there  on  the  Fennimore  property.     Is  that 

right?        A.  Yes.     [34] 

********* 

Q.  On  the  last  testimony  you  gave,  you  spoke  of 
some  12  of  14  boards  that  were  nailed  together,  just 
above  the  old  bridge.     When  did  you  see  that? 

A.  That  was  along  the  first  part  of  April.  The 
exact  date  of  it,  I  do  not  know. 

Q.  What  old  bridge  do  you  mean?     [36] 

A.  That  is  the  skeleton  of  the  old  bridge  in  sec- 
tion 27. 
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Q.  Well,  let  us  get  these  bridges  fixed.  Now, 
there  is  a  bridge  across  the  river  up  by  Mr.  Han- 
ley's  barn,  isn't  there? 

A.  That  is  not  the  bridge.  It  is  the  old  bridge 
just  below  the — 

A.  I  am  getting  these  bridges  located.  There  is 
such  a  bridge  there?        A.  Yes. 

Q.  You  don't  make  any  complaint  about  that,  I 
believe?        No. 

Q.  Then  following  down  the  river,  you  say  there 
is  one  where  the  stringers  set  down  in  the  water? 

A.    Yes. 

Q.  That  is  in  27?        A.  That  is  in  2i7. 

Q.  That  is  the  next  one  down  the  river,  below^ 
the  bridge  at  the  barn,  isn't  it? 

A.  No.  Nelson  has  a  bridge  in  there  before  .you 
get  to  that. 

Q.  Nelson.     Well,  that  is  not  our  bridge  ? 

A.  No. 

Q.  You  are  not  charging  that  up  against  us,  are 
you?        A.  No. 

Q.  'So  we  will  leave  that  out.  Then  we  come  to 
this  one  where  you  say  the  stringers  are  down  in 
the  water.        A.  Yes. 

Q.  Then  comes  the  old  skeleton  ?        A.  Yes. 

Q.  Away  down  toward  the  corner  of  27,  that  is, 

isn't  it? 

A.  Yes,  the  lower  part  of  27. 

Q.  What  does  that  old  skeleton  consist  of? 

A.  Old  stringers. 

Q.  How  many? 
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A.  I  never  counted  them,  but  I  should  say  at 
least  six. 

Q.  Are  they  down  in  the  water? 

A.  A  portion  of  them. 

Q.  What  portion  of  them?  What  do  you  mean? 
Some  of  the  stringers,  or  a  portion  of  some  of  them, 
or  portions  of  all  of  them  ?     [37] 

A.  Some  of  the  stringers  are  rotted  or  broken. 
I  didn't  get  under  the  river  to  examine  them. 

Q.  Fallen  dow^n  in  the  water? 

A.  Fallen  down  in  the  w^ater,  yes. 

Q.  That  is  all  of  that  that  is  in  the  water? 

A.  Yes.  No,  there  is  some  of  those  that  go  clear 
across  that  is  down  in  the  w^ater  also. 

Q.  How"  deep  are  they  in  the  water? 

A.  They  are  partially  submerged.  I  didn't  see 
how^  deep  down  they  were  in  the  water. 

Q.  That  river  has  very  little  current,  hasn't  it? 

A.  It  has  very  little  current. 

Q.  The  river  has  tules  growing  along  each  side 
of  the  river?        A.  Along  the  bank. 

Q.    In  the  river  too,  aren't  they? 

A.  No,  not  right  in  the  center.  At  least,  you 
can't  see  them  now. 

Q.  Well,  now%  was  it  there,  you  say  you  found  12 
or  14  boards  nailed  together?        A.  Yes. 

Q.  When  did  you  find  that? 

A.  The  first  part  of  April  some  time.  The  exact 
date  I  do  not  remember. 

Q.  How  Avere  these  boards  nailed  together?  De- 
scribe that. 
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A.  Wire  was  nailed  on  to  the  boards,  then  the  wire 
would  be  nailed  to  the  different  boards.  There 
would  be  several  of  them  nailed  together,  and  then 
wired  together,  the  wire  nailed  on  to  the  boards. 

Q.  How  was  that  against  you?  Was  that  in  the 
river  ? 

A.  That  was  in  the  river. 

Q.  How  many  boards  were  there*? 

A.  I  didn't  count  them  exacth^ 

Q.  Well,  five  or  six,  or  two  or  three'?     [38] 

A.  There  were  at  least  12  or  14  altogether,  four 
or  five  of  them  in  a  bunch  nailed  together;  that  is, 
not  nailed  solidly  together — ^wired  together. 

Q.  What  was  it  like?  What  kind  of  structure 
had  it  apparently  been?  Could  you  tell  anything 
about  that? 

A.  Oh,  it  might  have  been  a  piece  of  an  old  fence. 

Q.  Were  they  like  pickets — the  boards  you  speak 
of — or  how  wide  or  big  w^ere  they? 

A.  About  six  inches  wide. 

Q.  What?        A.  About  six-inch  boards,  I  believe. 

COURT.— An  inch  thick?        A.  Yes. 

Q.  Was  it  put  in  place  against  these  stringers, 
or  had  it  drifted  down? 

A.  It  had  evidently  drifted  down.  It  was  not 
against  the  stringers.     It  was  beneath  the  stringers. 

Q.  It  was  lodged  in  the  river? 

A.  It  was  lodged  in  the  river  against  the  tules 
that  are  growing  on  each  bank  of  the  river. 

Q.  Did  that  produce  such  an  obstruction  as  you. 
could  measure  the  water  that  was  diverted? 
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A.  No,  I  couldn't  measure  it  at  all,  because  there 
were  too  many  places. 

Q.  Too  many  places.  Well,  all  that  water  was 
the  water  going  out  and  going  right  down  into  the 
Orphan  headgate  ditch  wasn't  it? 

A.  That  is  the  water,  yes,  a  portion  of  it;  some  of 
it  was  on  both  sides  of  the  river. 

Q.  There  was  some  over  on  the  other  side  of  the 
river,  you  say?        A.  Yes.     [39] 

Q.  But  all  the  diversion,  practically  all  the  diver- 
sion you  have  told  about  here  was  on  the  west  side 
of  the  river,  Avasn't  it? 

A.  All  the  water  that  was  being  diverted  onto 
the  west  side  of  the  river  would  have  gotten  into  the 
Orphan  headgate  ditch. 

Q.  And  right  on  the  company's  property? 

A.  Yes. 

Q.  When  w^as  it  you  saw  these  dead  cattle? 

A,  That  was  along  the  first  and  middle — mostly 
the  first  part  of  April.  The  exact  dates  I  don't 
know. 

Q.  Where  were  they? 

A.  They  were  lodged  in  different  places  in  the 
stream,  in  the  current  of  the  river. 

Q.  Beginning  down — w^here  was  the  first  one  down 
below? 

A.  The  first  one  was  tangled  up — was  just  above 
the  new  bridge,  that  you  speak  of  in  section  27,  be- 
low the  drain  ditch. 

Q.  The  one  we  speak  of  where  you  say  the  string- 
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ers  were  down  in  the  water — is  that  the  one  you 

mean  ? 

A.  That  is  the  one,  yes.     The  first  one  was  there. 

Q.  There  was  a  dead  cow  in  there "? 

A.  It  was  either  a  dead  cow  or  a  dead  hog. 

Q.  Well,  now,  think  about  it.     Which  was  it  ? 
You  know  a  cow  from  a  hog". 

A.  It  was  one  or  the  other.  I  don't  remember  ex- 
actly which. 

Q.  You  wouldn't  say  now  which,  whether  it  was 
a  cow  or  a  hog.  All  right.  It  was  there  on  the  27th 
of  April?        A.  No. 

Q.  Oh,  I  beg  your  pardon — about  the  first  of 
April! 

A.  That  was  along  during  the  first  part  of  April. 

Q.  Where  was  another  onef 

A.  Below  that  there  was  a  dead  cow,  and  it  was 
tangled  up  in  this  bunch  of  boards  that  were  wired 
together,  and  tules.     [40] 

Q.  Bight  in  there,  near  where  these  stringers  go 
across  that  you  speak  of  ?        A.  Yes. 

Q.  Down  toward  the  lower  edge  of  27? 

A.  Yes,  in  section  27. 

Q.  Well,  down  toward  the  Orphan  headgate? 
Down  toward  the  line  of  27  and  34? 

A.  Yes,  toward  that  way. 

Q.  How  many  cows  were  there  in  there? 

A.  One. 

Q.  Well,  now,  where  were  there  any  more? 

A.  There  was  another  one  lodged  against  the  old 
stringers. 
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Q.  Just  farther  down? 

A.  Just  farther  down,  yes. 

Q.  That  was  along  the  early  part  of  April? 

A.  That  was  along  the  early  part  of  April,  yes,  sir. 

Q.  Where  was  another  one? 

A.  There  was  another  one  just  above  the  Orphan 
headgate.    There  is  a  log  across  the  river  there. 

Q.  Just  above  the  Orphan  headgate  ? 

A.  Yes. 

Q.  Is  that  in  27  or  34? 

A.  It  is  very  close  to  the  corner. 

Q.  Isn't  it,  as  a  matter  of  fact,  in  your  own  sec- 
tion ?        A.  No,  it  was  not  in  our  own  section. 

Q.  Wasn't  it?        A.  No. 

Q.  Across  there  in  Hanley's  section? 

A.  It  was  in  Hanley's  section,  yes. 

Q.  Well,  where  was  there  any  more? 

A.  That  is  all  I  followed  up. 

Q.  Well,  that  is  all  you  saw? 

A.  That  is  all  I  saw. 

Q.  It  is  all  there  was,  wasn't  it? 

A.  I  don't  know.  There  may  have  been  some  in 
the  bottom  I  didn't  see. 

Q.  If  there  were  any  more,  you  didn't  see  them? 
[41] 

A.  If  there  were  any  more,  I  didn't  see  them. 

COURT. — Do  you  intend  to  intimate  that  some 
one  put  those  dead  cows  and  hogs  in  the  river? 

A.  I  don't  know  how  they  got  in  there. 

COURT. — Or  they  got  in  there  by  accident?  You 
don't  know  how  they  got  in  there? 
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A.  I  don't  know  liow  they  got  in  there,  no. 

COURT. — You  don't  know  who  is  responsible  for 
them  being  in  there,  if  anybody?        A.  No. 

COUHT. — That  would  be  the  same  as  to  those 
boards  that  were  wired  together,  that  you  speak  of? 

A.  Yes,  that  would  be  the  same  as  to  those  boards 
that  were  wired  together.     [42] 
******** 

Q.  The  river  at  the  point  where  the  Orphan  head- 
gate  is,  describes — well,  not  exactly  a  circle — ^but 
runs  around  from  27,  or  perhaps  from  35,  runs 
around  into  34,  and  back  into  35,  doesn't  is?  Loops 
around  there  ?        A.  It  makes  a  loop  there. 

Q.  Hanley  owns  35,  the  company  owns  34? 

A.  Yes. 

Q.  It  makes  a  loop  across  from  35  into  34,  and 
then  runs  back     [48]     in  35  again,  doesn't  it? 

A.  Yes,  that  is  right. 

Q.  Now,  did  you  notice  a  cut  that  had  been  made 
at  one  time  across  that  loop,  joining  the  river  above 
and  below  on  34  ?     Did  you  notice  that  ?        A.  Yes. 

Q.  You  noticed  where  it  left  the  river  in  35  and 
where  it  came  back  to  it  again  in  35,  a  short  distance 
there,  didn't  you? 

A.  I  don't  know  the  location  of  each  end  of  it,  but 
I  noticed  the  cut,  yes. 

Q.  You  noticed  where  the  end  would  connect  with 
the  river,  didn't  you?        A.  Yes. 

Q.  Now,  taking  that  river  from  the  place  where 
the  cut  leaves  above,  to  where  it  comes  back  below, 
I  want  to  ask  you  whether  there  is  practically  any 
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fall  to  the  river  at  all  there  ?        A.  I  don 't  know. 

Q.  All  right,  sir. 

COURT. — There  must  be  some  fall  to  get  the 
water  off. 

Mr.  WEBSTER.— Well,  there  is  a  condition  there 
in  that  country — not  only  there  but  otherwheres, 
that  the  drifting  of  the  water  depends  upon  getting 
it  started  in  one  direction.  You  can  run  it  one  way, 
and  then  throw  it  back  and  run  the  other.  It  seems 
running  both  ways.    That  is  a  fact. 

COURT. — It  is  very  near  level  then,  so  that  you 
can  control  the  water? 

Mr.  WEBSTER.— It  is  almost  level.  In  fact 
when  that  cut  was  made  there  to  take  that  water  out 
of  the  river,  when  it  would  run  into  the  river,  it  ran 
right  back  up  the  river,  and  out  the  Orphan  head- 
gate,  and  he  had  to  put  another  dam  in  the  river. 
That   was   what    caused   the    contempt   proceeding 

against  Hanley.     [49] 

******** 

Q.  Did  you  make  any  observations,  or  do  any 
work,  up  in  Silvies  Valley? 

A.  Not  this  year,  no. 
-     Q.  Not  this  year  ?        A.  No. 

Q.  Did  you  formerly?        A.  Yes. 

Q.  When?        A.  Last  year.     [58] 

Q.  Have  you  been  up  there  this  year?        A.  No. 

Q.  Do  you  know  what  amount  of  water  is  being 
diverted  up  there  ?        A.  This  year  ? 

Q.  Yes. 
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A.  I  have  made  no  measurements  up  there,  no; 
not  this  year. 

Q.  Did  you  make  any  last  year  ? 

A.  There  wasn't  any  diverted  last  year. 

Q.  What  is  the  plan?  How  much  is  it  proposed 
to  divert?        A.  About  12  second-feet. 

Q.  Altogether?        A.  Yes. 

Q.  How  much  of  the  land  is  proposed  to  be  irri- 
gated? 

A.  Well,  I  think  about  2200  acres  in  all.  That  is, 
that  has  been  irrigated — 

Q.  And  mil  be?        A.  And  is  irrigable,  yes. 

COURT. — Is  that  land  above  what  you  are  talk- 
ing about?        A.  Yes. 

Mr.  WOOD. — Yes,  before  the  river  gets  into 
Harney  Valley  at  all.     It  is  in  the  upper  valley.   [59] 

[Testimony  of  W.  A.  Grifiing— Redirect  Examina- 
tion (Portions  of).] 

Q.  Mr.  Griffing,  just  two  or  three  questions:  When 
you  left  the  ditches  in  Silvies  Valley  last  year,  how 
did  you  leave  the  heads  of  them? 

A.  All  closed  solidly.     [67] 

Q.  And  so  far  as  you  know,  has  any  water  what- 
ever been  diverted  in  Silvies  Valley  in  those  ditches 
this  year? 

A.  No,  I  think  there  has  not.  At  least  I  have  been 
informed  of  that. 

Q.  You  have  had  charge  of  the  construction  of 
those  ditches?        A.  Yes. 
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Q.  They  are  still  under  construction? 

A.  They  are  still  under  construction. 

Q.  You  have  given  no  instructions  whatever  to 
open  them  ? 

A.  Absolutely  none.  In  fact  I  have  given  in- 
structions for  them  not  to  be  opened.     [68] 

[Letter  from  Edward  F.  Treadwell  to  'William  D. 
Hanley  Dated  March  4,  1915.] 
I  answered  that  by  letter  of  March  4th,  which  read 
as  follows:  ''Mr.  W.  B.  Hanley,  Bums,  Oregon. 
Dear  Mr.  Hanley:  I  regret  that  I  was  absent  from 
my  office  when  you  called,  but  I  gather  the  general 
object  was,  owing  to  some  uneasiness  on  your  part 
in  regard  to  the  Orphan  headgate.  I  certainly 
hope  that  that  can  be  operated  with  due  regards  to 
your  rights,  and  it  seems  to  me  that  our  representa- 
tive in  co-operation  with  your  Mr.  Sterling  could 
do  so  [74]  mthout  difficulty,  and  I  am  writing  to 
the  company  to  try  and  co-operate  with  you  in  every 
way  so  as  to  avoid  any  possible  friction  in  this 
matter.  I  expect  to  be  in  Burns  about  April,  and 
hope  to  see  you  at  that  time.  [75] 
Very  truly  yours, 

EDWARD  F.  TREADWELL." 
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Q.  Now,  then,  on  the  24th  of  April,  I  understand — 
that  is  the  day  before  you  had  this  talk  with  Mr. 
Hanley — you  did  go  down  the  west  fork  of  the  river  ? 

A.  Yes. 

Q.  And  visited  these  several  dams?        A.  Yes. 

Q.  And  saw  the  water  yourself  ? 

A.  I  saw  the  water  at  the  Young  place  just  as  has 
been  testified  to  by  Mr.  Griffing,  going  on  both  sides 
of  the  road,  west  of  that.  That  ditch  takes  out  of 
the  river,  right  at  Mr.  Young's  house,  and  slightly 
to  the  east  of  Mr.  Young's  house.  Of  course,  I  am 
not  absolutely  certain  of  the  ownership,  but  it  would 
have  to  go  in  front  of  his  house,  before  it  could  get 
over  into  the  Hotchkiss  and  Voegtly  property. 
That  road  on  both  sides  was  flooded,  and  the  water 
was  not  only  going  down  through  the  Hotchkiss 
land,  but  it  was  also  backing  up  in  section  19,  and 
flooding  backwards.  It  was  so  high  along  the  road 
that  it  sogged  back  into  section  19-.  Then  on  the 
Luig  property — we  crossed  the  river  at  Mr.  Phil 
Smith's  place,  and  we  came  down,  as  I  remember  it, 
to  the  Luig  dam.  Well,  I  think  I  am  in  error  on 
that.  I  think  on  that  day,  on  the  24th,  we  crossed 
the  river  at  some  point  below  the  People's  ditch. 
There  must  be  a  crossing  in  there.  We  came  back 
to  the  People's  ditch  and  then  we  came  down — we 
found  the  water  all  going  out  on  the  east  side  of 
the  river  on  the  lower  part  of  section  31  [81]  and 
we  crossed  right  through  into  Mr.  Luig's  property, 
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and  came  right  down  through  his  property,  I  think 
its  full  length,  and  the  water  was  all  over  Mr.  Luig's 
property,  and  within  a  very  short  distance  of  his 
house,  which  is  over  toward  the  river.  I  could 
not  say  how  close  to  the  house  it  would  be,  that 
that  water  would  flood,  but  within  what  would  be 
called  a  short  distance.  It  is  open  country — you 
€an  see  just  as  far  as  you  want  to.  It  w^as  a  sea 
of  water,  covered  with  ducks  and  everything  of  that 
kind.  Now,  the  next  day,  on  the  25th,  when  I 
went  over  the  same  ground,  I  was  with  Mr.  Gil- 
christ and  Mr.  Griffing.  Mr.  Griffing  is  mistaken 
when  he  says  that  George  Young  was  not  there;  as 
I  understand,  it  was  George  Young  that  was  there, 
although  Mr.  Griffing  did  not  talk  to  him  at  all,  and 
may  not  know  him.  Mr.  Young  was  right  there, 
and  saw  the  water  going  out  through  his  ditch  at 
the  time,  or  through  this  ditch  at  the  time;  and  his 
house  is  immediately  at  the  dam,  just  within  a  few 
feet  of  the  dam. 

COURT.— How  about  the  People's  ditch- 
A.  On  that  day  we  went  to  the  People's  ditch  and 
that  was  in  the  same  condition  that  it  had  been  be- 
fore. Now,  as  we  went  down  on  Sunday,  we  passed 
Mr.  Robert  Hudspeth  coming  up  to  town  with  a 
load  of  hay  from  his  place;  and  he  could  not  get  to 
where  we  saw  him  without  crossing  this  People's 
ditch  and  seeing  the  water  in  it.  He  didn  't  do  any- 
thing whatever  to  shut  it  oif,  but  was  going  on  to 
town  and  said  nothing  to  us  whatever  when  we 
passed  him  on   the   road,    of   any   kind.     We   also 
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went  through  the  Phil  Smith  place  on  that  day  and 
saw  Mr.  Phil  iSmith,  and  he  stated  that  he  helped 
to  build  the  new  Voegtly  dam.  I  think  his  lan- 
guage was,  if  I  remember  rightly,  that  he  [82J 
helped^ — I  don't  want  to  state  anything  I  am  not  cer- 
tain of — I  think  it  is  Carey  Thornburg,  but  at  any 
rate  he  said  he  helped  some  one  to  build  this  new 
Voegtly  dam.  At  any  rate,  he  helped  on  it,  is  what 
he  stated. 

Q.  You  say  new  Voegtly  dam — do  you  mean  t]ie 
new  Voegtly  dam  or  new  Luig  dam — which  do  you 
mean? 

A.  No,  I  refer  to  the  new  dam  that  has  been  put 
in  immediately  above  the  frame-work  of  the  old 
Voegtly  dam.  Mr.  Phil  Smith  stated  that  he  worked 
on  it. 


•55-  ^ 


Q.  What  was  the  condition  of  the  water  down  on 
the  company's  land  near  the  Island  ranch — near  the 
Island  ranch  house,  I  should  say  ? 

A.  Well,  I  think  the  superintendent,  the  foreman, 
could  testify  more  definitely  on  that,  but  on  the 
west  fork,  there  was  a  very  small  stream  of  water — 
comparatively  small  stream  of  water — I  should 
think  somewhere  between  20  and  30  feet,  second 
feet,  of  the  whole  river — flows  right  past  the  Island 
house  there.  I  think  we  estimated  it,  guessed  at 
it,  that  it  was  between  20  and  30  feet.  On  the  cast 
fork  I  didn't  go  down  to  the  places  where  the  com- 
pany would  take  the  water  from  the  east  [83] 
fork,  but  I  did  cross,  I  think,   all  of  the   channels 
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that  lead  from  the  oast  fork  to  what  is  known  as 
the  Island  ranch.  That  ranch  is  way  below  this 
property, — down  in  this  vicinity;  I  mean  this  land 
that  is  irrigated.  I  crossed  all  of  the  channels  that 
come  from  the  east  fork  onto  the  Island  ranch,  and 
my  recollection  is  they  were  all  dry.  There  was 
no  water  coming  to  the  company  from  the  east  fork 
on  its  ranch  known  as  the  Island  ranch. 

COURT. — Do  all  these  sections,  or  parts  of  sec- 
tions, with  the  circle,  belong  to  your  company  ? 

A.  Yes,  belong  to  the  company.  In  fact,  al  this 
land  is  the  company  land.  I  think  they  were  get- 
ting no  water  whatever.  Of  course  I  might  be  in 
error  in  that,  and  be  corrected  by  the  foreman,  but 
I  don't  think  there  was  any  coming  directly  from 
the  east  fork. 

COURT. — Is  all  that  land  irrigated  by  surface 
irrigation  *? 

A.  All  the  land  in  the  lower  end  of  the  valley 
is  all  irrigated  hay  land.  I  went  all  over  the  hay 
land  there — thousands  of  acres  of  it — and  I  don't 
think  there  was  ten  per  cent  of  that  land  that  had 
water.  I  might  be  mistaken  in  that,  because  we 
drove  over  it,  and  it  was  just  a  dry  hay  field — all 
cut — had  been  cut  the  year  before;  in  beautiful 
shape,  but  there  was  very  little  of  it  had  water  on 
it.  But  that  would  be  an  estimate  that  I  would  not 
want  to  be  bound  by,  because  I  think  the  superin- 
tendent or  foreman  would  know  better  the  condition 
there. 

Q.  Well,  did  you  have  any  talk  with  any  other 
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of  the  defendants  t 

A.  Well,  not  of  any  that  I  think  is  material, 
particularly.  They  might  want  something.  Mr. 
Hudspeth,  after  we  had  called  his  attention  to  this 
matter,  came  to  see  me,  and  Mr.  Dalton.  [84] 
They  both  disclaimed  any  responsibility.  That  was 
the  substance  of  our  conversation  with  them,  as  I 
remember  it.  And  Mr.  Hudspeth  also  stated  that 
on  the  next  day  he — I  don't  know  whether  he  said 
the  next  day,  or  not — but  he  said  he  would  see  it 
was  closed.  I  think  Mr.  Dalton  said  the  same, — 
The  so-called  People's  ditch  would  be  closed. 

[Testimony  of  Edward  F.  Treadwell — Cross- 
Examination  (Portions  of).] 

Q.  From  which  dam  is  thatt 

A.  From  the  Young  dam. 

Q.  Did  you  have  any  special  discussion  about  the 
People's  dam  and  ditch? 

A.  I  do  not  think  so,  more  than  the  general  state- 
ment that  I  have  made.  Unless  I  was  reminded 
of  it,  I  would  not  remember  any.  I  don't  hardly 
think  that  we  went  into  any  further  detail  as  to  that. 

Q.  These  other  men,  Hudspeth  and  Hotchkiss, 
really  assumed  the  responsibility  for  that,  didn't 
they?        A.  The  People's  dam? 

Q.  Yes. 

A.  Why,  no.  If  they  had  assumed  the  responsi- 
bility, we  [88]  would  not  have  had  to  go  after 
anybody  else.  But  we  took  Mr.  Hanley 's  word  that 
he  was  responsible,   and  brought  this  proceeding. 
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against  them  all.     They  said — I  am  perfectly  free 
to  say  that  Mr.  Hudspeth  stated — if  you  want  it, 
he  will  state  it  in  detail — that  he  stated  that  he  had 
nothing  to  do  with  it;  that  he  had  not  opened  it. 

Q.  Yes,  well,  I  think  they  will  state  that  they 
didn't  open  it. 

A.  Mr.  Dalton  told  me  the  same  thing.  I  was 
simply  in  the  position — it  was  their  dam  and  on  their 
property;  they  could  not  have  crossed  it  without  see- 
ing the  water  in  it.     That  I  know. 

Q.  Now,  who  put  the  boards,  do  you  know,  into 
the  People's  ditch  headgate?     The  dam. 
A.  Took  the  amount  you  mean? 
Q.  No,  who  put  them  in?    At  the  time  you  were 
there,  the  ditch  was  closed. 

A.  It  was  never  closed  when  I  saw  it.  It  was 
Avide  open. 

Q.  But  it  was  closed  afterwards? 
A.  I  have  since  been  informed  by  the  affidavit  that 
they  closed  it  on  the  26th,  after  this  proceeding  was 
commenced. 

Q.  Did  the  dam  that  diverted  the  water  from  the 
People's  ditch  have  boards  in  it  when  you  saw  it? 

A.  No,  sir,  it  did  not.  That  is  my  recollection  of 
it,  that  it  was  open. 

Q.  Is  it  claimed  here  that  that  dam  was  ever  put 
in  place  to  obstruct  the  river,  that  the  boards  were 
put  in? 

A.  Not  in  this  proceeding.  It  was  in  another  pro- 
ceeding, and  the  Court  held  it  did  obstruct  it.  The 
Court  ordered  them  to  straighten  it  out.     But  there 


42  William  Ranley  vs. 

(Testimony  of  Edward  F.  Treadwell.) 

is  nothing  in  this  proceeding  which  charges  that. 

Q.  You  have  omitted  to  go  into  that  matter.  It 
looks  as  if  it  was  another  matter,  but  we  think  that 
it  has  connection     [89]     with  this,  to  show  that — 

A.  I  would  be  glad  to  go  into  it,  Mr.  Wood,  and 
tell  you  what  it  is. 

Q.  I  was  going  to  tell  you  because  you  are  of  coun- 
sel and  understand.  We  have  a  belief  in  our  minds 
that  you  people  hold  Hanley  responsible  for  the  suit 
brought  against  you  attacking  the  title  to  your  lands 
up  there,  and  that  there  is  a  good  deal  of  feeling  and 
bitterness,  quite  outside  of  the  water  question  that 
has  grown  up,  toward  Hanley.     That  is  our  feeling. 

A.  You  want  to  get  my  idea  on  that? 

Q.  Yes. 

A.  Well,  I  would  simply  state,  Mr.  Wood,  that 
that  matter  simply  related  to  this.  One  of  the 
parties — not  Mr.  Hanley  at  all — who  is  contesting 
the  water  rights  of  this  river,  and  claiming  a  large 
amount  of  water,  caused  to  be  instituted  by  the 
state,  a  suit  to  recover  practically  all  of  the  com- 
pany's property  alleging  that  Todhunter  and  De- 
vine,  some  30  or  40  years  ago,  acquired  it  by  fraud, 
etc.  We  went  before  the  iState  Land  Board  and 
showed  them  that  the  suit  was  a  mere — 

COURT. — Is  it  necessary  to  go  into  that  ? 

A.  I  think  just  very  briefly. 

Mr.  WOOD.— I  don't  care  for  it  at  length,  but  I 
want  to  get  the  facts  from  Mr.  Treadwell,  as  far 
as  he  know^s  them,  whether  there  is  a  feeling  against 
Hanley.     I  want  to  show  motive. 
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A.  It  will  be  very  brief.  I  can  explain  that.  Tlie 
State  Land  Board  announced  its  decision  to  dismiss 
the  suit,  and  the  next  day  quite  a  number  of  ])eople 
began  protesting  against  its  dismissal,  and  among 
others,  Mr.  Hanley  put  a  column  article,  in  the  form 
of  an  interview,  in  the  Journal  here,  saying  that 
they  had  us  half  beaten,  and  they  should  be  per- 
mitted to  go  ahead  and  finish  the  job. 

Q.  Have  you  got  the  interview — the  articled     [90] 

A.  I  may  have  it  with  me,  but  I  am  not  certain  that 
I  have.  I  don't  think  I  have,  in  fact.  It  was  in  re- 
sponse to  that  that  we  objected  to  Mr.  Hanley  doing 
that,  by  writing  a  letter  to  Mr.  Corbett  calling  at- 
tention to  the  fact  that  the  same  man  was  attacking 
his  titles — Mr.  Hanley,  as  we  understood  it,  being 
associated  with  Mr,  Corbett — that  his  lands  were  ac- 
quired by  the  same  certificates  of  purchase  as  ours 
were,  and  we  thought  it  a  very  unneighborly  propo- 
sition that  Mr.  Hanley  should  go  in  to  assist  any 
proposition  of  that  kind.  It  was  that  matter  Mr. 
Hanley  wanted  to  talke  to  me  about  at  the  Island 
ranch.  That  is  the  matter  we  did  talk  about.  I  will 
say  the  feeling  against  Mr.  Hanley  in  regard  to  this 
order  is  an  entirely  separate  thing. 

Q.  But  you  are  familiar  with  Mr.  Nichol's  letter 
to  Mr.  Corbett?        A.  Yes. 

Q.  Well,  then,  there  is  a  feeling  of  hostility  that 
Mr.  Hanley  is  taking  a  part  in  making  you  trouble  in 
your  title  ? 

A.  The  feeling  of  hostility  to  Mr.  Hanley  has  been 
from  the  very  first  time  that  he  violated  this  decree, 
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which  he  violated,  and  has  been  held  to  have  violated 
a  few  years  after  it  was  entered.  Our  hostility  to 
him  has  been  continued  and  consistent,  from  that 
time,  and  he  has  violated  it,  in  our  opinion,  every 
year  since  that  time.  We  have  had  numerous  proceed- 
ings against  him,  without  any  results.  So,  as  far 
as  the  feeling  is  concerned,  it  is  there  irrespective  of 
the  suit. 

COURT. — I  think  you  are  getting  outside  of  the 
regular  inquiry  here. 

A.  When  this  proceeding  was  commenced,  Mr. 
Hanley  again  went  in  the  newspaper  and  said  that 
all  of  this  thing  was  simply  all  right ;  that  there  was 
no  occasion  for  any  of  this  [91]  proceding  at  all; 
that  it  was  simply  a  hostile  proceeding  to  injure 
people, — took  the  full  responsibility  for  it,  by  a  pub- 
lic statement  in  the  Journal.     I  have  that. 

[Interview  of  William  D.  Hanley  in  ''Oregon 
Journal"  of  April  30,  1915.] 

COURT. — Was  that  after  this  proceeding  was 
brought 

A.  After  this  proceeding  was  commenced.  I 
would  like  to  have  that  in  evidence.  It  is  headed 
''Citation  is  termed  attempt  to  drive  out  home 
owners."  It  is  an  interview  of  Mr.  Hanley  in  the 
Journal  of  April  30,  1915. 

COURT.— You  may  read  that. 

A.  "Federal  Court  action  instituted  by  rich 
Califomians  denounced  by  Wm.  Hanley.  Water 
Right  Is  At  Issue.  Pacific  Coast  Livestock 
Co.   accused  of  harassing  the  settlers  in   Harney 
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County.     William    Hanley    of    Burns,    who    with 
a    score    of    other    defendants    is    cited    to    ap- 
pear in  the  Federal  Court  to  show  cause  why  they 
should  not  be  fined  for  contempt  of  court,  to-day 
declared  that  the  citation  is  only  'another  step'  to 
harass  settlers  of  Harney   County  by  the  Pacific 
Livestock   Company   of   San   Francisco,    owner   of 
about  100,000  acres  of  land  in  southeastern  Oregon. 
The  citation  alleges  that  Hanley  and  codefendants 
were  not  to  divert  water  from  the  Silvies  River  ex- 
cept under  certain  restrictions  under  a  stipulated 
decree  of  1901  and  that  they  have  continued  to  do  so 
this  spring.     As  a  result,  it  is  alleged  the  stream  was 
obstructed,  and  the  river's  flow  diverted  onto  the 
company's  lands.     'The  whole  thing  is  simply  based 
on  the  proposition  that  the  San  Francisco  concern 
wants  our  country  as  a  range,  and  we  want  it  for 
homes,'  said  Hanley.     'We  people  want  to  live  in 
our  own  country  and  develop  it,  while  they  want  to 
keep  it  a  cattle  range  for  their  enrichment.     They 
have  kept  up  a  campaign  of  continuous  harassment 
for  years  in  an  attempt  to  drive  us  out.     They  have 
kept  the  litigation  in  the  United  States  Courts  so 
the     [92]     ordinary  man  cannot  defend  himself  on 
account  of  heavy  expenses.     They  operate  imder  the 
butcher's  code — Take  the  best — and  we  stand  in  their 
way.      Along  the  Silvies  River  we  own  probably 
15,000  acres  and  they  50,000.     Excepting  myself  the 
majority    of    defendants    are    men    owning    small 
parcels  of  land  averaging  160  acres.       They  are 
farmers,    and    farmers    are    not    wanted    by    this 
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huge  cattle  company  that  wants  to  keep  our  country 
a  range  for  its  enrichment  in  California.'  ".  I 
told  Mr.  Hanley,  when  I  was  on  his  property, 
that  every  inch  of  his  Belle-A  property  was 
range — was  simply  wild  hay — and  if  he  would 
sell  that  to  the  people,  why,  that  would  probably  give 
us  a  chance  to  sell  ours.  He  has  never  sold  an  acre 
of  it.     We  are  just  as  anxious  to  sell  ours  as  he  is. 

Q.  It  is  all  for  sale? 

A.  Yes,  sir,  every  bit  of  it  is  for  sale. 

Q.  Well,  I  say  his  is  for  sale  ? 

A.  Yes,  so  is  ours,  if  we  can  get  our  price.  He  has 
never  sold  an  acre  of  it.  He  controls  more  land  in 
that  vicinity  than  we  do. 

Q.  Is  that  so,  Mr.  Treadwell?        A.  Yes. 

COURT — I  think  we  are  taking  a  very  wild  range 
in  this  matter.  Its  only  bearing  is  upon  the  animos- 
ity that  appears  between  these  two  parties.  We  need 
not  take  up  that  matter  further.     [93] 

Q.  As  a  matter  of  fact,  this  dam  that  you  restored, 
as  you  say,  that  is,  restored  the  river  by  taking  out 
the  dam,  was  diverting  water  onto  section  31,  wasn't 

itt 

A.  Onto  31  immediately,  and  then  down  to  section 
6 ;  principally  on  section  6. 

Q.  31  was  never  located,  was  it  ? 

A.  We  will  discuss  that  when  we  come  to  it. 

Q.  It  never  was— it  is  not  in  the  decree  ? 

A.  It  certainly  is  in  the  decree.  Mr.  Hanley  is 
enjoined    from    maintaining  any  dam  on    Silvies 
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River,  except  the  particular  ones,  and  this'  particular 
dam  is  mentioned  in  the  decree,  and  all  of  the  de- 
fendants are  as  much  enjoined  from  maintaining  that 
as  any  other  dam  except  at  the  times  permitted. 
And  it  never  has  been  maintained  before  this  at  any 
time,  except  as  permitted  by  that  decree.  That  dam 
has  been  out,  up  to  the  first  day  of  July. 

Q.  Of  course,  the  decree  will  show  for  itself,  but 
I  think  it  might  shorten  matters  if  you  would  say  that 
section  31  was  not  in  the  decree. 

A.  It  is  in  the  decree.  Mr.  Hanley  himself  says 
he  owned  it  at  the  time  we  brought  the  suit.  We 
asked  that  he  be  enjoined  from  maintaining  any 
dams  in  the  river  except  the  particular  ones. 

Q.  Well,  we  will  argue  that  further?        A.  Yes. 

Q.  What  dam  did  you  take  out  besides  the  31  Luig 
dam,  when  you  said  that  "there  won't  be  any  situa- 
tion"? 

A.  Well,  my  instructions  were  for  them  to  take  out 
the  Luig  dam,  and  for  them  to  close  the  head  of  the 
People's  ditch. 

Q.  Take  out  the  Young  dam  ? 

A.  No,  the  Young  dam  was  a  solid  structure  in  the 
river  [&4]  built  in,  and  the  Court  had  ordered 
Mr.  Young  to  take  it  out,  and  since  Mr.  Young  will 
take  the  stand  later,  I  might  as  well  dispose  of  that 
now.  After  the  court  had  made  its  order  in  the 
Young  matter — 

Q.  When  was  that  made  ? 

A.  Made  about  two  years  ago.  I  saw  Mr.  Young 
on  the  streets  of  Bums.     He  came  to  me  and  talked 
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about  that  matter,  and  I  says:  "We  hold  you,  Mr. 
Young,  responsible  for  that  dam,  and  you  must  re- 
move it.  There  is  no  use  your  saying  Mr.  Hanley" 
— ^that  is  Avhat  he  said,  that  he  heldped  Mr.  Hanley 
construct  it.  Mr.  Hanley  has  an  interest  in  it — I 
says:  "You  put  that  dam  in  there;  you  used  it,  and 
you  have  got  to  take  it  out.  And  the  conversation 
was  rather  warm,  and  that  was  all  there  was  to  it. 
It  never  has  been  taken  out,  so  I  didn  't  interfere  with 
that  because  it  was  a  permanent  structure,  and  you 
cannot  remove  the  boards  without  tearing  the  dam 
out  itself. 

Q.  This  gentleman  wants  to  know  if  it  is  not  a  dam 
constructed  on  the  general  principle  common  up  in 
that  country,  with  removable  boards  ? 

A.  Eemovable  boards,  except  the  bottom  portion. 
It  has  got  something  like  a  foot,  or  possibly  a  little 
less  than  a   foot   of  permanent   boards   across   it. 

Q.  Did  you  see  any  boards  in  the  dam,  any  water 
being  diverted  out  ? 

A.  Sure,  the  water  was  being  diverted  out. 

Q.  Were  there  permanent  boards  in  the  dam  ? 

A.  These  permanent  boards  were  in  the  dam. 

Q.  That  is  part  of  the  dam  structure  ? 

A.  Surely. 

Q.  It  is  removable  "^ 

A.  It  is  not  removable;  I  mean  in  the  ordinary 
manner,  without  removing  the  nails.     [95] 

COURT. — ^That  raises  the  water  about  a  foot? 

A.  A  foot  or  more  than  a  foot ;  the  actual  raise  of 
the  water.  And  the  water  could  not  possibly  have 
ffone  into  that  ditch  without  that  dam.     No  water 
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would  have  gone  in.     It  is  at  least  a  foot  higher  than 

the  water  in  the  river.     [96] 

■*******  ** 

[Testimony  of  John  G-ilcrest — Direct  Examination 
(Portions  of).] 

JOHN  GILCREST,  a  witness  called  on  behalf  of 
the  plaintiff,  being  first  duly  sworn,  testified  as  fol- 
lows. 

Direct  Examination. 
(Questions  by  Mr.  TREADWELL. 

I  believe  the  record  shows,  Mr  Gilchrist,  that  you 
are  the  superintendent  of  the  Pacific  Livestock  Com- 
pany ?        A.I  am. 

Q.  There  has  been  reference  here  made  to  the 
water  in  Silvies  Valley.  Has  the  company  diverted 
any  water  whatever  in  Silvies  Valley  this  year  % 

A.  We  have  not,  from  the  river. 

Q.  You  know  the  ditches  that  have  been  con- 
structed up  there  f        A.  I  do. 

Q.  What  is  the  object  of  those,  Mr.  Gilchrist*? 
What  is  the  object  of  those  ditches? 

A.  My  understanding  of  the  object  of  those  ditches 
is,  when  at  extreme  high  water,  to  irrigate  the  land. 

Q.  Has  there  been  anything  of  that  kind  this  year  ? 

A.  There  has  been  no  high  water. 

Q.  What  instructions,  therefore,  did  you  give  in 
regard  to  those  ditches  ? 

A.  I  instructed  our  foreman  there,  to  keep  all 
heads  of  the  ditches  tight  closed,  and  divert  no  water 
from  the  river. 
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COURT. — Does  the  company  own  land  on  the  up- 
per river  ? 

A.  Yes,  a  large  quantity  of  land  is  Silvies  Valley. 

Owned  it  for  very  many  years — 30  years  ago.     [97] 
*******  ** 

Q.  Now,  did  you  also  see  it  after  all  of  the  boards 
had  been  put  in,  as  testified  to  by  Mr.  Griffing,  on  the 
4th  day  of  May  ? 

A.  I  saw  it  on  the  afternoon  of  the  4th  day  of  May. 

Q.  That  was  after  Mr.  Griffing  had  seen  it. 

A.  After  Mr.  Griffing  had  been  there. 

Q  Was  it  still  in  the  same  condition,  or  any  change 
made  ?        A.  It  was  not. 

Q.  What  change  had  been  made? 

A.  The  boards  were  not  all  in. 

Q.  How  many  boards  were  in  then  ? 

A.  There  was  a  drop  of  water  over  the  boards  that 
were  then  in,  I  should  say,  of  about  2%  or  3  feet.  I 
could  not  see  how  many  boards  were  in,  because  the 
water  prevented  it.  The  other  boards  that  had  been 
taken  out,  evidently  taken  out,  were  lying  on  the  two 
ends  of  the  structure,  and  just  on  the  banks,  and  they 
were  still  wet,  like  they  had  just  been  taken  out  a 
very  short  time  before  I  w^ent  in  there.  But  they 
were  not  all  in  when  I  saw  it. 

Q.  You  also  saw  the  Young  ditch,  the  Sunday  of 
the  25th  of  April,  did  you  not?        A.  I  did. 

Q.  And  you  saw  the  water  being  diverted  to  the 
west  by  that  ditch  did  you?        A.  Yes,  sir. 

Q.  Was  Mr.  Young  there  at  that  time? 

A.  He  was.     I  talked  with  him. 
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Q.  Did  you  also  see  the  two  new  dams,  down  by  the 
Voegtly  place  ?     [103]         A.  One  new  dam. 

Q.  One  new  dam  ?        A.  Yes. 

Q.  Did  you  also  see  the  old  skeleton  of  the  dam  ? 

A.  I  did. 

Q.  Now,  that  old  skeleton  of  a  dam,  Mr.  Gilchrist, 
since  the  entry  of  this  decree,  has  that  dam  ever  been 
used,  or  the  boards  put  in,  or  any  material  put  in 
there,  before  the  first  day  of  July?  I  don't  mean 
before  the  1st  day  of  July.  I  mean — well,  been  put 
in  there  at  all?  Has  it  been  used  at  all  to  your 
knowledge  ? 

A.  I  never  recollect  of  seeing  any  boards  in  that 
dam,  or  it  being  used  for  irrigating  purposes  at  all. 
I  saw  the  first  boards  in,  and  the  dam  thoroughly 
stocked  up  with  hay,  stock  bottom,  manure,  and  so 
on,  pretty  early  last  fall ;  but  I  never  had  known  per- 
sonally of  that  dam's  being  used  since  the  date  of 
that  decree,  for  irrigating  purposes. 

Q.  Did  you  give  any  order  as  to  what  should  be 
done  with  it  at  that  time,  or  did  you  do  anything  to 
it? 

A.  I  don't  think  I  did  last  fall,  unless  I  told  Mr. 
Newman,  our  foreman,  to  open  a  water  way  through 
that.  I  think  I  did  tell  Mr.  Newman.  I  am  not 
positive  as  to  that.  We  were  suffering  for  water  at 
the  Island  ranch  at  that  time.  We  had  no  stock 
water.     [104] 
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Q.  When  you  were  out  at  the  Young  dam  and  saw 
Mr.  Young,  was  it  George  Young,  the  father — 
Senior?        A.  It  was. 

Q.  Did  he  tell  you  at  that  time  that  he  did  not 
claim  any  interest  in  that  dam,  that  it  was  Hanley 's? 

A.  He  did. 

Q.  Is  that  the  first  time  that  he  has  ever  said  that  ? 

A.  To  me,  that  he  had  ever  disclaimed  any  owner- 
ship in  it,  [112]  I  think  that  is  the  first  time  that 
he  ever  positively  stated  that  he  did  have  no  interest 
in  it.     [113] 

Q.  I  think  you  said  that  34  was  a  tule  marsh,  and 
you  hadn't  cut  any  hay.  Hadn't  that  34  been  largely 
reclaimed  by  the  operation  of  the  Hanley  drain  ditch, 
and  hadn  't  you  cut  hay  there  after  the  Hanley  drain 
ditch  was  inaugurated  ? 

A.  We  have  cut  hay  there  for  a  good  many  years ; 
some  hay,  but  more  and  more  as  the  section  has  been 
reclaimed,  and  the  nature  of  the  vegetation  changed 
with  cutting;  but  the  Hanley  drain  ditch  I  do  not 
think  has  materially  improved  it.  I  don't  know  that 
it  has  improved  it  at  all.     I  do  not  think  that  it  has. 

Q.  You  don't  think  it  has.  Well,  the  purpose  of 
the  Hanley  drain  ditch  is  to  act  as  a  safety  valve, 
and  relieve  the  water     [118]     when  it  is  gorged? 

A.  It  never  was,  and  it  was  stated  plainly  that  it 
was  to  drain  surface  water  from  their  own  land.     It 
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was  not  to  drain  water  from  lands  below  the  head  of 

that  ditch,  certainly. 

Q.  No,  no,  I  don't  mean  that,  but  I  mean  to  say 
when  the  river  was  full,  and  could  not  carry  any 
more,  and  when  this  surface  water  would  come  down 
and  would  turn  Hanley's  land  into  swamp  wasn't  the 
purpose  of  this  drain  ditch  to  relieve  that  excess? 
In  other  words, — we  will  put  it  in  another  way — 
there  is  no  real  necessity  for  that  drain  ditch  when 
the  river  is  not  flooded,  is  there  '^ 
A,  There  is  no  necessity  for  it  all. 
Q.  What  do  you  mean  by  that — that  there  is  no 
necessity  to  drain  ? 

A.  It  has  been  used  more  taking  water  out  of  the 
river  and  carrying  it  away  from  the  river  than  it  has 
been  used  for  drainage. 

Q.  Well,  when  it  carries  the  water  away  from  the 
river,  where  does  it  dump  it? 

A.  Dumps  it  into  the  Embree  Slough. 
Q.  Dumps  it  right  on  your  land  to  your  benefit, 
doesn't  it? 

A.  The  same  water  coming  down  its  natural  chan- 
nel would  benefit  us  infinitely  more.  We  would  get 
it  on  lands  that  we  want  to  put  it  on. 

COURT. — Would  that  go  down  into  the  main 
channel  again  after  it  was  taken  out  by  the  drain 
ditch? 

A.  It  would  go  into  the  Embree  Slough,  and  go 
down,  miles  down,  through  that  slough,  and  return  to 
the  East  Fork  of  the  river  again,  miles  below,  and 
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below  all  of  our  lands  adjoining  34,  in  2  and  10. 

[119] 

COURT. — ^Would  it  go  down  so  that  the  river 
would  not  take  it  up,  and  then  out  in  your  sloughs 
that  you  described  this  morning,  and  on  to  your  land 
farther  down  ? 

A.  Eventually  it  would  reach  those  sloughs 
through  a  different  chamiel  entirely,  after  it  had  been 
clear  out  across  another  territory  entirely. 

Q.  As  a  matter  of  fact,  your  Boat  Ford  dam  that 
you  spoke  of  really  diverts  and  regulates  this  very 
water,  doesn't  it? 

A.  All  of  the  water  that  was  getting  down  there  at 
the  last  time  I  was  at  the  Island  ranch  was  coming 
that  way,  and  not  do^vn  the  river  channel — not  down 
its  natural  course. 

Q.  What  effect  has  your  taking  out  this  water 
through  the  Orphan  ditch  had  on  your  main  lands  in 
3  and  4?     Has  it  improved  them? 

A.  It  is  the  only  available  water  for  them. 

Q.  Well,  I  say  has  it  improved  them  ? 

A.  Yes,  sir. 

Q.  I  understood  you  to  say,  though,  that  there  was 
not  enough  to  fully  reclaim  them. 

A.  You  cannot  cover  all  of  them  with  water  from 
that  source. 

COURT. — When  you  speak  of  3  and  4,  what  town- 
ship is  that? 

A.  2*4-31,  right  west  of  this  section  34,  this 
swampy  section  34,  west  and  south.     [120] 
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Q.  You  went  to  the  Luig  dam  this  year,  did  you? 
At  the  time  it  has  been  testified  ?        A.  Yes,  sir. 

Q.  Will  you  tell  the  Court  where  the  water  went  to 
that  went  out  of  the  river  at  that  point  % 

A.  Well,  it  went  out  across  section  6,  and  across 
into  the  northwest  corner  of  section  8. 

Q.  You  know  Mr.  Luig's  land,  do  you? 

A.  Yes,  sir.  This  northwest  quarter  belongs  to 
Kelley.  There  is  a  slough  that  goes  across  here,  that 
emptied  some  w^ater  into  that,  goes  down  into  the 
south  of  8,  from  there  off  into  the  southeast  of  8. 

Q.  Did  you  go  down  and  drive  through  the  Luig 
land?        A.  Yes. 

Q.  How  far  down  did  you  see  water  through  his 
land  at  that  time  ?        A.  Clear  across  his  land. 

Q.  How  near  to  his  house  ? 

A.  Oh,  possibly  300  or  400  feet. 

Q.  Did  you  subsequently  pull  the  boards  out  of 
that  dam?        A.  The  Luig  dam?         [124] 

Q.  Yes.        A.  Yes,  sir. 

Q.  Do  you  remember  when  you  did  that  ? 

A.     The  26th.     [125] 
*******  ** 

[Testimony  of  Ben  Newman — Cross-examination 
(Portions  of).] 

Q.  Where  did  the  water  go  that  went  out  by  means 
of  what  you  call  the  Luig  dam  ? 

A.  It  went  out  across  the  southwest  quarter  of  31, 
and  across  into  6,  into  the  northwest  quarter  of  sec- 
tion 8. 
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Q.  Who  owns  the  northwest  quarter  of  8? 

A.  I  think  the  Kelley  heirs.  I  don't  know  just 
what  ones. 

Q.  Then  where  does  it  flow  to?  It  doesn't  stop 
there  ? 

A.  No,  it  goes  into  the  slough  there  and  goes  down 
through  the  southeast  quarter  of  section  8,  and  across 
the  road  into  section  9. 

Q.  Goes  by  regular  channel '?        A.  Yes,  sir. 

Q.  Who  owns  section  9? 

A.  I  don't  know  whether  Mr.  Hanley  does,  or  some 
colonization  people.  It  was  road  land  at  one  time, 
at  least. 

Q.  Does  any  of  this  water  go  by  this  course  on  to 
company  land?        A.  Yes,  sir. 

Q.  Where? 

A.  It  goes  from  there  on  down  into  what  is  called 
the  Frye  field. 

COURT.— That  is  in  section  16? 

A.  No,  sir,  I  don't  believe  it  is.  That  is  a  school 
section.     It  goes  off  down  into  section  10. 

COURT.-^Section  10,  east  of  9? 

A.  Yes.     [13,3] 

Q.  Then  the  water  that  went  out  from  the  Young 
dam,  I  think  you  said  went  across  Hudspeth  ])lace? 

A.  No,  sir,  I  didn't  say  it. 

Q.  Then  I  am  mistaken.     Where  does  that  go? 

A.  It  goes  out  across  Mr.  Hotchkiss'  land  and  on 
the  Thomburg  land. 

Q.  Hotchkiss?        A.  Yes. 

Q.  I  thought  you  said  Hudspeth?        A.  No. 
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'     Q.  Go  ahead  and  describe  it;   describe  its  flow, 
where  it  goes? 

A.  It  goes  right  across  the  Hotchkiss  place,  and 
vacross  the  old  Voegtly  place.  A  little  bit  of  it  gets 
into  that  section  of  road  land,  I  believe,  that  lays 
west  of  the  Thornburg  place. 

Q.  Where  does  it  go  from  the  Voegtly  place? 

A.  Goes  into  that  road  land,  part  of  it. 

Q.  It  stops  there,  does  it?        A.  No. 

Q.  Where  does  it  go  % 

A.  It  goes  further  on  to  the  south. 

COURT.— That  all  goes  to  the  west? 

A.  Southwest,  yes. 

COURT.— Any  of  it  flow  to  the  east  ? 

A.  Not  from  the  Hotchkiss. 

COURT. — I  mean  from  the  Young  dam. 

A.  No,  sir,  it  don't  go  to  the  east.  It  goes  to  the 
west. 

Q.  Well,  does  any  of  that  get  on  to  company  land, 
and  if  so,  how? 

A.  It  does,  after  it  gets  high  enough  to  get  on  to 
that  company  land,  there  in  32, 1  guess  it  is. 

Q.  What  do  you  mean  by  high  enough? 

A.  When  the  w^ater  gets  far  enough  down  there 
to  reach  it. 

Q.  Do  you  mean  in  elevation — when  the  water 
rises  high  enough  in  the  river?     [134] 

A.  When  it  gets  on  its  level,  so  as  to  get  over 
that  little  bank  that  is  there. 

Q.  I  don't  believe  that  I  am  familiar  enough  with 
the  country  to  understand  what  you  mean.     Do  you 


58  William'  Hanley  vs. 

(Testimon}^  of  Ben  Newman.) 

mean  when  it  gets  high  enough,  the  water  level  in 
the  river,  or  when,  after  having  been  diverted  by  the 
dam,  the  water  reaches  a  high  enongh  level  to  run 
on  to  the  land  ? 

A.  After  it  has  been  diverted,  and  gets  out  there, 
and  gets  high  enough  to  reach  that  section,  why, 
then,  of  course  it  covers  a  small  portion  of  that. 

■Q.  The  company  owns  section  36,  in  that  town- 
ship and  range,  doesn't  it?        A.  36? 
Q.  School  section. 

Mr.  TREAD  WELL. — He  means  this  one  out  here, 
I  suppose. 

A.  36.     That  is  35. 

Mr.  TREAD  WELL.— Which  one  do  you  mean— 
the  one  out  there  west  of  31 1 
Mr.  WOOD.— Yes,  west  of  31. 
Mr.  TREADWELL.— That  is  in  the  other  town- 
ship over  here  f    The  one  that  is  irrigated  from  the 
Warm  Spring,  I  suppose.     Is  that  the  one  you  mean  ? 
A.  Yes. 

Mr.  WOOD.— Yes,  I  do. 

Mr.  TREADWELL.— You  want  to  give  us  the 
water  everywhere  except  where  we  want  it  , 

Q.  Township  33,  Range  30.  Well,  I  wanted  to  get 
the  ownership  of  that  fixed,  if  you  know\  If  you 
don't  know,  all  right.  Your  duties  do  not  extend 
beyond  the  Island  ranch,  then? 

A.  Yes,  sir,  it  extends  on  all  the  company  prop- 
erty that  lays  in  Harney  Valley.     [135] 

Q.  Then  you  would  know  whether  you  are  irrigat- 
ing section  36 1 
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A.  I  have  said  this  water  would  j^o  across  36,  if 
there  was  enough  to  reach  that  far,  if  it  was  turned 
out. 

Q.  The  company  owns  36? 

A.  Yes,  I  think  if  that  is  what  you  mean,  that  ad- 
joins 31. 

Q.  Down  the  west  side  of  36  you  have  a  ditch, 
haven't  you? 

A.  Yes,  sir.     That  is  on  the  east  side  of  36. 

Q.  Yes,  on  the  east  side.  That  catches  the  water, 
doesn't  it?        A.  Yes,  sir. 

Q.  Where  does  that  ditch  deliver  the  water  in  the 
river?  Can  you  describe  it  by  section  line,  near 
what  point? 

A.  We  start  about  this  corner  of  31  there,  the 
southwest  corner  of  31,  near  the  corner. 

Mr.  WOOD. — You  didn't  examine  him  on  those 
dead  cattle,  did  you? 

Mr.  TREADWELL.— No. 

Q.  Do  you  remember  anything  about  the  condi- 
tions of  the  weather  as  to  cold  and  freezing,  through 
the  month  of  March  up  there? 

A.  Why,  it  was  not  freezing  so  very  hard  through 
the  month  of  March,  no.     It  had  froze  in  February. 

Q.  Wasn't  it  an  unusually  severe  Avinter?'? 

A.  Well,  I  don't  think  so. 

Q.  About  an  average? 

A.  About  an  average.  Possibly  there  was  a  few 
days,  maybe  ten  days,  was  a  little  colder  than  an 
average. 

Q.  What  ten  days  would  those  be? 
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A.  Well,  I  couldn't  say.  I  didn't  keep  any  dates 
of  it. 

Q.  But  you  think  the  month  of  March  was  not 
particularly  cold?        A.  No,  sir,  it  was  not.     [136] 

[Testimony  of  Ben  Newman— Redirect 
Examination  (Portions  of ) .] 

Q.  This  school  section  that  has  been  referred  to 
as  the  Warm  Springs  school  section?        A.  Yes,  sir. 

Q.  What  is  the  principal  method  of  irrigating  that 
section  ? 

A.  Well,  we  could  irrigate  part  of  it  from  the 
Warai  Springs,  and  part  of  it  from  this  ditch  that 
runs  along  the  east  side  of  36.  We  put  some  little 
dams  in  there  to  spread  the  water. 

Q.  Which  water? 

A.  The  water  that  comes  down  from  the  Warm 
Springs,  and  also  some  of  the  water,  probably,  that 
comes  across  in  this  Hotchkiss  and  Thomburg  ditch. 

Q.  The  principal  way  you  have  of  irrigating  it  is 
from  the  springs  ?        A.  Yes. 

Q.  That  is  the  principal  way?        A.  Yes,  sir. 

[Testimony  of  Ben  Newman — Recross-examination 
Portions  of).] 

Recross  Examination. 

Q.  Has  it  been  fixed  here,  the  date  when  Hanley 
is  supposed  to  have  closed  the  drain  ditch,  and  you 
got  sufficient  water  for  stock  purposes?  Can  you 
give  the  date,  approximately?        A.  The  date? 

Q.  Approximately  the  date  when  you  got  relief 
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on  the  stock  water  proposition. 

A.  I  think  it  was  the  7th  or  8th. 

Q.  Of  April  ?        A.  Yes,  sir. 

Witness  excused.     [137] 

[Testimony    of    William    D.    Hanley — Direct 
Examination  (Portions  of).] 

<3.  Well,  where  was  this  land  situated  that  you 
leased  in  29 — on  the  w^est  or  the  east  side  % 

A.  It  was  the  west  half  of  29,  that  would  get  water 
— west  half  of  29  would  get  water  from  this  Young 
dam,  leased  to  a  man  by  the  name  of  Dickinson. 

Q.  Well,  now,  I  say,  would  that  go  out  on  the  east 
or  the  west  side  of  the  river? 

A.  On  the  east  side  of  the  river. 

Q.  So  that  when  you  say  water  had  been  going  out 
on  the  west  side,  that  would  not  benefit  you  at  all. 

A.  Not  at  all,  no.  I  don't  want  to  quite  say  that 
the  water  had  [146]  been  going  out  on  the  west 
side.  There  was  water  out  on  the  west  side.  There 
was  no  water  going  out  on  the  west  side  when  I  was 
there. 

Q.  But  there  had  been  some  out  ? 

A.  There  was  water  out  on  the  west  side.  There 
had  been  water  out  there. 

Q.  Water  standing  there? 

A.  Yes,  water  standing  there. 

Q.  The  marks  of  where  the  water  went  ? 

A.  Yes,  the  water  was  standing  on  the  road,  and 
there  were  marks  of  water.  The  water  was  out  on 
the  west  side.     There  was  water  out  on  the  west 
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side.     It  might  have   come  out  from   some   other 

place. 

Q.  But  that  has  all  nothing  to  do  with  your  sec- 
tion 2m 

A.  No.     No,  nothing  to  do  with  it. 

Q.  Now,  I  think  3^ou  have  already  said,  but  did 
you  have  any  conversation,  or  give  any  encourage- 
ment to  Young  and  Hotchkiss,  or  Thornburg,  to 
make  use  of  this  dam,  or  divert  anj^  water  this  yearf 

A.  No,  sir;  no,  sir. 

Q.  Now,  this  dam  that  is  called  the  Young  dam, 
as  I  understand,  is  a  new  dam  different  from  the  one 
that  w^as  in  existence  at  the  time  of  the  decree.  Is 
that  so  ?        A.  Yes,  sir. 

Q.  What  is  the  difference? 

A.  Well,  the  difference  is  in  the  location.  The 
dam  that  he  had  at  the  time  of  the  decree  was  below 
it  on  his  own  land,  and  this  dam  was  built  after 
wards,  and  built  above.  These  dams  generally  have 
to  be  built,  or  reconstructed  as  often  as  once  in  every 
10  to  15  years,  at  the  outside. 

COURT. — Who   reconstructed  the  Young  dam? 

[147] 

A.  Why,  Mr.  Young  reconstructed  it.  I  think 
probably  that  I  was  some  party  to  it  myself.  That 
is,  that  I  put  in,  but  I  am  not  just  prepared  to  tes- 
tify. Those  little  minor  matters  slip  away  from  me. 
But  since  I  have  had  section  29,  I  have  got  water 
out  of  it  every  year  to  irrigate  it  since  the  decree. 

Q.  I  think  that  that  is  one  of  the  points  on  which 
Mr.  Gilchrist  and  perhaps  Mr.  Newman,  said  that 
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the  water  had  not  been  taken  out,  except  this  year. 
Now,  you  say  that  you  have  taken  water  out  by 
means  of  this  dam  every  year?        A.  Yes. 

Q.  For  how  long? 

A.  Why,  to  some  degree,  ever  since  I  have  had 
section  29. 

Q.  How  long  has  that  been? 

A.  It  is  12  years,  I  guess. 

COURT. — I  understand  in  this  proceeding,  there 
is  no  complaint  that  water  has  been  taken  out  on  the 
east  side.  It  is  wholly  on  the  west  side  of  the  Young 
dam,  if  I  get  the  connection  of  the  story. 

Mr.  WOOD. — Yes,  that  is  my  understanding  of  it. 
But  I  want  to  show  it  in  relation  to  the  charge  of 
conspiracy,  in  aiding  and  abetting — to  show  lack  of 
motive,  I  mean. 

Q.  Now,  about  the  structure  of  the  new  dam  as 
compared  to  the  old  dam,  does  the  new  dam  raise  the 
river  any  higher?        A.  No,  sir. 

Q.  Do  you  remember  anything  about  this  perma- 
nent board  that  is  nailed  across  the  bottom  of  the 
new  dam? 

A.  Well,  I  wouldn't  go  into  detail  as  to  just  what 
it  has  across  it.  I  would  say  that  this  dam  is  prob- 
ably a  foot  above.  There  is  a  drop.  It  is  above  the 
bottom  of  the  river.  There  is  a  drop.  The  v/ater 
drops  after  it  passes  through  it.     [148] 

COURT.— Does  that  divert  the  waterT 

A.  No,  no. 

COURT. — Suppose  the  river  is  high,  will  it  divert 
it  then? 
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A.  No,  I  don't  think  so.  This  river,  I  think,  to 
the  mind  of  the  Court,  and  the  people  generally,  the 
word  "river"  is  a  great  deception.  It  is  this  water 
coming  out  of  the  mountain,  and  w^e  call  it  the  river, 
because  it  tries  to  hold  onto  its  water,  and  in  trying 
to  hold  on  to  its  water,  it  builds  up  its  banks  above 
the  level  of  the  country  around. 

COURT. — I  have  seen  it — not  in  there  but  other 
places. 

A.  And  the  difference  between  a  slough  and  what 
they  call  the  river  channel,  is  that  the  slough  is 
reaching  out  to  grab  water  all  the  time.  It  has  its 
fingers  out  to  catch  it,  and  it  gets  into  it,  so  that  this 
channel  going  down  through  until  it  gets  into  35  on 
one  side,  and  then  into  what  is  known  as  the  Potter 
Swamp  on  the  other,  holds  up  clear  above  the  level 
of  the  ground,  I  think  probabh'  up  to  2'i/2  feet — 3 
feet,  maybe. 

Q.  Now,  do  you  know  whether  the  water  in  this 
new  dam — do  you  know  by  observation,  of  your  own 
knowledge,  that  the  water  by  this  new  dam  is  backed 
up  to  a  higher  level  than  it  was  by  the  old  dam? 

A.  Well,  the  old  dam  was  practically  the  same 
structure.  It  was  above  the  level  of  the  river.  It 
was  above  the  level. 

COURT.— The  bed  of  the  river? 

A.  The  bed  of  the  river.  The  fact  of  it  is,  all  of 
those  early  dams  were  built  above.  It  was  a  great 
undertaking  to  build  any  structure  to  hold,  and  all 
of  them  were  built  above.  They  could  put  a  solid 
structure  underneath  easiest  when  they  built  them 
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all  above  the  level  of  the  river. 

Q.  Now,  by  the  third  article  of  this  Information, 
you  are  charged  with  aiding  and  abetting  Carey 
Thornburg  and  Hull  Hotchkiss  in  the  use  of  a  dam 
in  the  northeast  quarter  of  'Section  30  [149] 
situated  near  the  south — let  nie  get  this  straight — 
the  statement  is  that  originally  near  the  south  line 
of  section  30,  there  was  the  old  Voegtly  dam,  and 
that  had  been  abandoned  and  that  Hotchkiss  and 
Thornburg  were  permitted  to  use  this  Young  dam 
in  lieu  of  the  old  dam,  and  its  skeleton  was  left  in 
the  river,  and  that  that  skeleton  had  not  been  used — 
it  had  been  abandoned — but  in  1914,  and  again  in 
1915,  that  Thornburg  and  Hotchkiss,  blocked  by 
means  of  the  old  skeleton  the  flow  of  the  river. 
Now,  as  I  understand  it,  there  is  no  charge  against 
you  individually  there  for  the  use  of  that  or  the 
benefit  of  it,  but  only  that  you  aided  and  abetted, 
and  encouraged  them  in  it.  What  is  the  truth  of 
that? 

A.  Well,  I  ran  for  office  last  year,  and  I  was  not  at 
home.  When  I  did  go  home  last  fall,  they  were  just 
finishing  work  on  it,  the  first  time  I  went  to  31. 
And  that  dam  has  never  been  abandoned.  There 
has  been  boards  in  that  dam,  and  that  dam  has  been 
operated,  I  would  say,  every  year.  I  don't  know  of 
a  year  when  it  was  not  operated. 

Q.  Is  this  the  old  Voegtly  dam  % 

A.  Well,  I  don't  know  just  what  the  name  of  the 
dam  is.     We  know  it  as  the  Thornburg  dam. 

Q.  Near  what  section  line  is  it  located*? 
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A.  Well,  it  is  just  north  of  31. 

Q.  That  would  be  near  the  south  line  of  30? 

A.  South  line  of  30. 

Q.  Well,  now,  did  you  do  anything  to  encourage 
these  men  in  the  use  of  that  old  skeleton — whether 
they  had  a  right  to  it  or  not — whether  they  yjut  the 
boards  in  or  not, — the  question  is,  did  you  instigate 
it,  or  encourage  it,  or  have  anything  to  do  with  it? 
[150] 

A.  Oh,  I  never  had  anything  to  do  with  it.  I  had 
no  knowledge  of  it  being  rebuilt  until  last  fall,  when 
I  went  to  31, 1  would  say,  in  November. 

Q.  How  about  this  year?  Did  you  encourage  the 
use  of  it? 

A.  I  did  go  up  to  it  the  other  day,  but  there  isn't 
any  water  in  it.  It  is  not  being  used  at  the  present 
time. 

Q.  I  know^,  but  that  is  not  just  exactly  the  point. 
You  say  it  isn't  being  used,  but  the  point  charged 
against  you  in  this  instance  is,  that  you  encouraged 
them  to  go  and  use  that  and  violate  the  decree. 
Have  you  ever  done  it? 

A.  No,  sir.  As  I  say,  the  dam  has  been  used  every 
year  since  I  have  been  operating  31. 

Q.  Well,  not  for  your  benefit  ? 

A.  No,  but  it  has  been  an  operated  dam. 

Q.  By  whom? 

A.  By  Carey  Thornburg  and  Mr.  Hotchkiss. 

COURT.— Was  it  before  May  12th? 

A.  Well,  I  wouldn't  get  technical  on  dates.  The 
fact  of  it  is,  I  don't  know  much  about  the  inside  de- 
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tail  of  keepino-  records  on  those  things.  I  am  off  on 
these  outside  ranches  so  much  of  my  time  that  in 
these  periods  outside  of  the  21  dam — outside  of  the 
21  dam,  I  would  say  that,  in  a  general  way,  I  do  not 
really  know  technically. 

COURT.— I  understand— 

A.  But  when  I  would  speak  about,  through  the 
season  sometime  I  am  over  there. 

COURT. — I  understand  the  parties  have  a  right 
to  use  these  dams,  most  of  them,  after  May  5th  or 
12th,  or  along  there.  Of  course,  it  becomes  neces- 
sary then  to  determine  when  they  were  used. 

Mr.  WOOD.— Yes.     [151] 

A.  Well,  I  wouldn't  like  to  be  a  witness  on  to  the 
details  of  when  those  boards  were  put  into  these 
dams  in  the  different  places. 

Q.  It  wouldn't  do  you  any  good,  would  it? 

A.  I  wouldn't  w^ant  to  say  that  it  didn't.  There 
is  a  corner  of  31  that  gets  water  off  it. 

Q.  Are  you  talking  now  about  the  old  skeleton — 
the  old  onel 

A.  Well,  I  am  talking  about — I  never  knew  it  as  a 
skeleton.     It  has  alwaj^s  been  a  live  man. 

Q.  Well,  apparently,  by  this  information,  there 
are  two.  The  old  skeleton,  as  they  call  it,  near  the 
south  line  of  30,  and  then  this  new  one  that  was  put 
in  later  on. 

A.  Well,  the  dam  that  was  built  last  fall,  was 
built,  generally, — general  knowledge — was  built  in 
the  same  place  that  the  old  one  was  built.  It  might 
have  been  a  little  bit  above,  or  a  little  bit  below,  but 
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it  is  built  in  the  same  place. 

Q.  Well,  as  I  said,  you  know  that  dam,  as  far  as 
you  are  concerned,  is  not  in  the  information.  The 
information  against  you  is  encouraging  these  men  to 
go  and  do  it. 

A.  I  did  not  encourage  them. 

Q.  I  understand  3^ou  did  not  do  that.        A.  No. 

Q.  By  article  4  of  the  information,  you  are 
charged  with  aiding  and  assisting  P.  G.  Smith  and 
Carey  Thornburg  to  violate  the  decree  by  construct- 
ing a  new  wooden  and  rock  dam  in  the  west  fork  of 
Silvies  River,  immediately  above  the  Voegtly  dam, 
extending  clear  across  the  river;  and  again,  it  didn't 
charge,  as  I  understand,  that  you  would  get  any 
benefit  out  of  that,  but  only  that  you  aided  and  en- 
couraged them  to  violate  the  decree.     Is  that  true? 

A.  No,  I  did  not.  As  far  as  my  knowledge  goes, 
they  are  getting  [152]  one  more  dam  in  there 
than  I  know  anything  about. 

Mr.  TREAD  WELL.— What  are  you  talking  about 
— the  new  Voegtly  dam? 

Mr.  WOOD.— Yes. 

Mr.  TREADWELL.— You  just  said  it  was  built 
last  fall.     You  said  you  were  there  and  saw  it. 

Mr.  WOOD. — This  is  the  wood  and  rock  dam. 

Q.  That  is  the  one  you  meant  was  built  last  fall? 

A.  Why,  I  wasn't  closer  to  it  than  just  riding  up 
to  the  fence  in  31,  south  of  it,  and  calling  Mr.  Thorn- 
burg over  to  the  fence,  and  talking  to  him  about 
feeding  cattle  last  fall, — when  we  were  going  to  ])ut 
cattle  on  feed.     He  feeds  out  the  hay  on  31.     And 
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that  was  the  first  that  I  knew  about  it,  and  as  far  as 

the  detail,  I  have  never  been  to  it. 

Q.  Well,  did  you  encourage  them  to  use  it  or  build 
it?        A.  No,  sir;  no,  sir. 

Q.  Over  there  on  the  west  fork — is  it  any  benefit 
to  you  ? 

A.  Well,  I  would  say  it  is  friendly  to  me.  It  does 
iiTigate  some  of  31 — that  is,  the  water  spreads  from 

it.     [153] 

********* 

Q.  Well,  it  isn't  there,  but  I  will  state  it  from 
memory  in  this  same  connection,  there  has  been  a  sup- 
plemental, or  additional  information  filed  against  you 
for  contempt  in  having  the  boards  in  the  21  dam  on 
the  4th  of  May,  instead  of  the  5th  of  May.  Do  you 
personally  know  anything  about  that? 

A.  1  got  back  to  the  ranch  the  evening  of  the  3d 
of  May,  and  in  the  morning  I  went  over  to  the 
office,  which  is  facing  west  from  the  house,  my 
living  house,  probably  a  distance  of  200  feet; 
and  I  went  to  the  office  and  worked  over  routine 
matters  of  the  office,  with  my  secretary,  and 
accountant  of  the  company,  Mr.  Sterling,  till 
noon,  and  had  my  car  ordered  to  go  to  the  P  ranch  in 
the  afternoon,  and  I  went  over  to  my  own  house,  and 
Mrs.  Hanley  had  a  little  lunch  set  for  me ;  and  when 
I  came  back  to  get  my  car,  I  seen  the  gulls — ^the  gulls 
over  in  21 — and,  then,  of  course,  with  a  little  observa- 
tion, I  seen  the  water.  That  was  on  May  4th.  I  seen 
the  water  running  down  in  this  ditch.  The  gulls  is 
always    [168]    a  mark  of  water  being  turned  on  new 
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ground.  And  I  immediately  went  into  the  office  and 
said  to  Mr.  Sterling:  "This  is  only  the  4th — ^why  is 
that  water  out  on  21?"  Well,  he  said  he  didn't 
know.  Well,  I  said,  "That  water  must  be  stopped 
and  stopped  right  away,  because  our  neighbors  are 
feeling  so  much  contempt  about  it,  that  I  don't  want 
a  little  day 's  gnat  of  water, ' '  and  Mr.  Sterling — I  got 
into  my  car,  and  he  immediately  went  to  attend  to  it, 
and  he  will  testify  later  what  he  did.  Mr.  McLaren, 
too,  is  here,  as  a  witness  on  that.     [169] 

[Testimony    of    William    D.    Hanley — Cross- 
examination  (Portions  of).] 

Q.  Now,  in  regard  to  this  People 's  Ditch  that  was 
said  to  be  open  and  carrying  water,  that  goes  right 
down  onto  your  section  5,  does  it  not?        A.  Yes. 

Q.  And  that  is  where  the  water  was  going,  was  it 
not? 

A.  If  there  were  water  in  that  ditch,  it  were  going 
there. 

Q.  And  you  knew  it  was  going  there  ? 

A.  Oh,  no,  I  didn't  know,  Mr.  Treadwell,  and  I 
told  you  that  I  didn't. 

Q.  I  didn't  know  that  you  told  me  you  didn't. 

A.  Yes,  I  did.  I  told  you  that  the  next  day  I 
would  go  over  those  things  with  you,  and  that  I  didn  't 
know  anything  about  those  other  neighbors  up  there, 
but  I  was  responsible  for  the  boards  being  in  the  31 
dam. 

Q.  Who  has  got  charge  of  your  section  5,  Mr. 
Hanley  ?        A.  Mr.  Ryan. 
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Q.  Mr.  Ryan  ?        A.  Mr.  Ryan,  yes. 

Q.  When  were  you  down  that  side  of  the  country 
before  this  proceeding  was  commenced? 

A.  I  don't  know,  but  I  don't  think  I  had  been  on 
31  before,  since  we  were  taking — 

Q.  Section  5  I  am  talking  about. 

A.  Oh,  nothing  more  than  going  by. 

Q.  But  you  did  go  by  it  ? 

A.  That  is,  on  the  road. 

Q.  And  you  cannot  go  by  on  the  road  without 
knowing  that  the  water     [196]     is  on  it,  can  you? 

A.  Well,  it  hasn't  had  much  water  on  it. 

Q.  It  has  had  water  on  it,  and  it  was  visible,  too, 
wasn't  it?        A.  Yes. 

Q.  Don't  you  cross  the  so-called  People's  Ditch,  to 
get  down  there  where  you  went?        A.  No,  no. 

Q.  Did  you  cross  it  ?        A.  No. 

Q.  Did  you  see  water  in  it  ? 

A.  I  crossed  the  People's  Ditch  the  day  after  you 
was  there,  that  I  told  you  that  I  would  go  and  look. 

Q.  Yes,  but  I  am  talking  about  before  that  time. 

A.  No. 

Q.  Do  you  claim  a  right  to  irrigate  section  5  from 
the  People's  Ditch? 

A.  I  claim  a  right  to  irrigate  it,  Mr.  Treadwell.  I 
claim  a  right  to  irrigate  it. 

Q.  You  claim  the  right  to  use  the  People's  Ditch 
to  irrigate  it,  do  you? 

A.  It  always  has  been  irrigated. 

Q.  Did  you  tell  your  formeman  that  he  could  use 
the  People's  Ditch  for  that  purpose? 
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A.  Certainly,  I  told  Mm  to  irrigate  it. 

Q.  Just  to  go  to  it  and  irrigate  it  ? 

A.  Yes,  to  irrigate  it. 

Q.  How  long  have  you  owned  section  5,  Mr.  Han- 
ley? 

A.  Why,  I  would  say  I  have  had  a  contract  on  sec- 
tion 5,  oh,  probably  eight  or  nine  years ;  but  I  would 
refer  back  to  the  record  of  the  contract. 

Mr.  TREAD  WELL.— I  guess  your  Honor  wants 
to  take  recess  now. 

The  COURT.— Yes. 

Mr.  TREADWELL.— I  would  like  to  ask  that  Mr. 
Hanley  produce  [197]  the  letters  that  I  have  writ- 
ten him, — I  think  I  have  written  them  all  through 
Judge  Webster, — in  which  we  offered  to  cut  that 
channel  through  there  which  he  has  been  talking 
about.  You  will  find  my  letters,  where  I  have  re- 
ceived no  reply  from  it  whatever. 

A.  There  is  no  reason  to  answer.  We  can  just  go 
at  it  and  do  it. 

Q.  Just  get  those  letters. 

Mr.  WOOD. — You  say  they  were  written  to  Judge 
Webster  ? 

Mr.  TREADWELL.— Yes,  I  sent  a  copy  to  Judge 
Webster  of  any  letter  I  have  written. 

Mr.  WOOD. — I  don't  know  that  Judge  Webster 
will  be  in  town  to-morrow. 

Adjourned  until  10  A.  M. 
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WILLIAM  D.  HANLEY  resumes  the  stand. 
Cross-examination  (Continued). 
(Questions  by  Mr.  TREADWELL.) 

Mr.  Hanley,  you  stated  that  you  got  section  5  about 
eight  years  ago.  Did  you  at  the  same  time,  or  since, 
enter  into  any  contract  with  the  owners  of  the  Peo- 
ple 's  Ditch  allowing  you  to  use  it  ?        A.  No,  sir. 

Q.  Have  3^ou  got  any  such  contract  ?        A.  No,  sir. 

Q.  Did  you  ever  have  any  such  contract? 

A.  No,  sir. 

Q.  Did  Colonel  Wood  have  any  such  contract? 

A.  I  think  that  probably  there  was  some  kind  of 
an  agreement  under  the  right  of  way,  but  I  am  not 
prepared  to  make  a  witness  on  that.     [198] 

Q.  Do  you  claim  any  interest? 

A.  But  I  am  not  going  to  say  that  there  was  any 
<3ontract,  but  there  has  been  some  common  knowledge 
that  there  is  something. 

Q'.  Now,  do  you  claim  an  interest  in  the  People's 
Ditch?        A.  None  at  all. 

Q.  Didn't  you  testify  in  this  court,  Mr.  Hanley, 
that  there  was  such  a  contract,  and  that  you  had  such 
a  contract  with  those  people  ? 

A.  Well,  if  I  did,  Mr.  Trea dwell,  I  would  rather 
leave  it  to  the  record  than  attempt  to  testify. 

Q.  You  would  rather  leave  it  to  the  record? 

A.  Yes. 

Q.  Do  you  know  where  the  contract  is  now? 

A.  No,  sir.     [190] 

Q.  If  there  is  one,  you  don't  know  where  it  is? 
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A.  No,  sir. 

Q.  You  haven't  got  it — is  that  right? 

A.  Well,  I  may  have  it,  but  then  I  am  of  the  opin- 
ion I  haven't  got  it, 

Mr.  WOOD. — We  can  produce  the  duplicate  of  it. 
I  don 't  know  where  the  original  is. 

Mr.  TREADWELL.— That  is  what  I  would  like 
to  have,  if  you  please. 

Mr.  WOOD. — I  don't  know  where  that  identical 
contract  is,  but  we  can  produce  a  printed  duplicate. 

Mr.  TREADWELL.— I  wish  you  would  do  that. 

Q.  So  the  best  of  your  information  then  is,  that 
there  is  a  contract  that  you  have  had,  with  the  peo- 
ple who  owned  that  ditch?  In  connection  with  this 
section  5? 

A.  There  never  has  been  no  question  about  the  ir- 
rigation of  section  5.  The  water  comes  from  the 
north,  south,  from  all  of  the  openings  in  the  river. 
The  main  bulk  of  it  probably  comes  from  the  31  dam. 
It  has  been  a  hay  section.     It  has  been  cut — it  has 

been  cut  for  hay  probably  for  30  years.     [200] 
********* 

Q.  If  you  use  it  on  the  4th  of  May,  it  has  just  the 
same  effect  as  if  you  did  it  on  the  5th  of  May,  hasn't 
it?        A.  Exactly  so,  yes. 

Q.  Who  put  those  boards  in  the  dam  on  the  4th 
of  May  this  year?        A.  Mr.  McLaren. 

Q.  He  is  your  superintendent,  is  he  ? 

A.  No,  sir. 

Q.  What  is  he— foreman,  I  mean,  on  the  ranch? 

A.  Well,  he  is  kind  of  part  of  my  business. 
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Q.  Well,  what  relation  has  lie  got  to  your  property, 
Mr.  Hanley,  and  yourself  ? 

A.  Well,  Mr.  McLaren  lias  been  with  me  about 
35  years. 

Q.  Well,  he  works  for  you,  doesn't  he? 

A.  Well,  no,  not  specially  so,  only  when  I  send  for 
him  to  work  for  me.  He  has  land  and  ranches  of  his 
own.  He  has  boys  that  have  land  that  we  have  let 
them  have. 

Q.  He  was  w^orking  for  you  at  this  time,  wasn't  he  f 

A.  Yes.     [210] 

[Telegram  from  Delger  Trowbridge  to  Edward  F. 

Treadwell  of  May  12,  1915,  Containing  Portion 

of  Letter  from  Edward  F.  Treadwell  to  Mr. 

Lionel  S.  Webster,  Dated  October  26, 1912.] 
"San  Francisco,  Calif.,  May  12,  1915. 
Mr.  Edward  F.  Treadv^ell : 

Care  Clerk  U.  S.  District  Court,  Portland,  Ore. 
Part  letter  October  twenty-sixth,  nineteen  twelve, 
to  Webster,  as  follows:  'We  would  therefore  be  will- 
ing to  arrange  that  a  ditch  might  be  connected  with 
the  twenty-one  ditch,  bringing  water  down  to  section 
thirty-four  and  as  this  would  be  made  necessary  by 
reason  of  the  changed  channel  it  would  only  be 
proper  that  we  should  stand  half  of  the  cost  of  this 
ditch,  as  well  as  the  new  channel.  The  water  could 
readily  be  flumed  over  or  siphoned  under  the  drain 
ditch.  If  this  arrangement  meets  with  the  approval 
of  Mr.  Hanley,  the  work  could  be  done  and  the  plans 
prepared  by  an  engineer  agreed  upon  by  the  parties, 
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or  we  could  each  appoint  an  engineer  and  have  them 

work  out  the  plans  together.'     Delger  Trowbridge." 

[214] 

Q.  Now,  do  you  claim  any  interest  in  either  the 
new  or  the  old  Voegtly  dam  ? 

A.  No,  sir. 

Q.  It  is  on  your  property,  is  it  not? 

A.  No,  sir.  What  dam  are  you  speaking  of  now  ? 
The  Thornburg  dam? 

Mr.  TREADWELL.— I  am  wrong  about  that.  I 
will  withdraw  that.  It  isi  my  error.  Yes,  the  Thorn- 
burg dam. 

Q.  What  was  Mr.  Thornburg 's  relation  to  your 
company,  Mr.  Hanley? 

A.  Mr.  Thornburg  cuts  the  hay  on  31,  and  feeds 
it  out. 

Q.  That  dam  will  turn  the  water  out  right  above 
your  section  31,  will  it  not  ?        A.  Yes. 

Q.  And  any  water  that  is  turned  out  by  that  dam 
will  flow  on  to  your  section  31,  will  it  not  ?        A.  Yes. 

Q.  And  do  you  say  that  you  didn't  contribute  any 
part  of  the  expense  of  constructing  that? 

A.  No,  sir,  I  didn't. 

Q.  Was  Mr.  Thornburg  working  for  you  when  he 
constructed  it?        A.  No,  sir. 

Q.  Well,  he  was  in  your  employ  at  that  time,  was 
he  not?        A.  No,  sir. 

Q.  He  was  not  ? 

A.  Mr.  Thornburg  is  paid  a  ton  price  for  the  work 

that  he  does. 

Q.  When  I  say  "in  your  employ,"  I  mean  you  had 
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an  arrangement  with  him  by  which  he  ran  your  prop- 
erty on  shares?        A.  No,  sir. 

Q.  Well,  was  he  handling  your  property  at  that 
time  in  any  way  ? 

A.  He  were  handling  the  crops  on  31,  at  a  price  per 
ton. 

Q.  So  that  he  was  working  for  you  in  that  way, 
and  being  paid  so  much  per  ton  for  the  hay?     [215] 

A.  Yes. 

Q.  So  when  you  say  he  was  not  working  for  you, 
you  are  not  quite  accurate,  are  you? 

A.  Well,  I  don't  mean  it  under  the  terms  of  a  man 
that  is  given  specific  orders  for  all  of  his  time. 

Mr.  TREADWELL.— Do  I  understand,  Mr.  Wood, 
that  you  have  the  contract  with  the  People's  Ditch 
Company  that  has  been  asked  about  ? 

Mr.  WOOD. — There  never  was  any  such  contract, 
to  my  knowledge. 

Mr.  TREADWELL. — So  when  you  said  there  was, 
you  were  referring  to  something  else. 

Mr.  WOOD. — I  told  you  I  would  bring  the  con- 
tract with  Charles  Altschul  for  selling  that  land, 
which  has  a  printed  clause  in  all  contracts,  reserv- 
ing to  himself  any  water  rights  for  other  lands. 
But  for  the  People's  Ditch,  as  far  as  I  am  concerned, 
I  would  say  I  never  heard  of  it. 

Q.  Well,  then,  under  those  circumstances,  I  will 
just  call  your  attention,  Mr.  Hanley,  to  the  following 
testimony,  which  you  gave  in  this  case:  *'Q.  Have 
you  any  interest  in  the  ditch  known  as  the  People's 
Ditch?    A.  I  only  have  an  interest  in  it,  in  the  use 
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of  the  water.  Q.  In  what  way  have  you  interest  in 
the  use  of  the  water?  A.  Interest  in  the  use  of  the 
water  through  the  right  of  way  of  the  ditch?  Q. 
Was  that  ditch  dug  through  there  before  you  had 
any  interest  in  31  ?  A.  Before  I  had  any  interest  in 
31.  Q.  Was  there  any  agreement  between  the  own- 
ers of  31  and  the  people  that  dug  that  ditch?  A. 
Yes,  sir.  Q.  In  writing?  A.  Yes,  sir.  Q.  Have 
you  got  that,  Mr.  Hanley?  A.  No,  I  have  not.  Q. 
Do  you  know  where  it  is?  A.  I  think  so;  I  think 
Mr.  Wood  has  it  in  Portland.  Q.  And  could  you 
state  what  the  substance  of  that  is,  Mr.  Hanley  ?  Do 
you  [216]  remember  it?  A.  Well,  in  substance 
the  lands  of  31  and  5  have  the  right  to  irrigate  the 
lands  of  that  ditch.  Q.  The  lands  of  that  ditch? 
A.  The  lands  that  the  ditch  passes  through  in  31 
and  5.  Q.  That  is,  they  have  a  right  to  use  that 
People's  Ditch  for  the  purpose  of  irrigating  the  land 
in  section  5,  and  in  section  31?  A.  And  in  31,  and 
they  have  always  used  it.  Q.  Did  you  own  section 
5  at  the  time  of  the  decree  ?  A.  No,  sir.  Q.  When 
did  you  acquire  that?  A.  I  think  about  the  same 
date  as  31."  Now,  does  that  refresh  your  memory 
any  as  to  there  being  such  a  contract? 

Mr.  WOOD. — Just  a  moment,  Mr.  Treadwell.  I 
can  throw  a  little  light  on  that,  in  a  general  way. 
Charles  Altschul  never  gave  the  right  of  way  for  an 
irrigating  ditch  without  reserving  as  his  compensa- 
tion, that  he  and  his  successors  should  have  the  right 
to  use  that  ditch  themselves.  I  do  not  know  that 
there  is  any  such  right  of  way  contract  here  in  the 
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case  of  the  People's  Ditch.  I  do  not  know  that  he 
ever  made  or  gave  them  any  deed  of  right  of  way, 
but  if  he  did,  then  that  general  condition  will  be  fol- 
lowed: That  he  and  his  successors  are  to  have  the 
right  to  use  the  ditch  in  common  for  their  purposes. 

Mr.  TREADWELL.— We  do  not  accept  that  state- 
ment. 

Q.  I  ask  you,  Mr.  Hanley,  do  you  remember  get- 
ting any  such  contract  from  either  Dalton  or  the 
Kelley  estate,  or  Mr.  Hudspeth  ? 

A.  We  have  no  such  contract,  Mr.  Treadwell,  and 
I  would  say  that  as  far  as  all  our  relations  is  con- 
<?emed,  irrigating  those  sections  as  people  living 
there,  that  it  has  always  been  perfectly  neighborly. 
[217] 

[Testimony  of  William  D.  Hanley— Redirect 
Examination  (Portions  of).] 

Q.  You  spoke  about  a  contract  with  the  People's 
Ditch  Company.  Have  you  ever  yourself  entered 
into  a  written  or  an  oral  contract  with  those  people  ? 

A.  Why,  I  would  say  no,  outside  of  no  general  mis- 
understanding between  us,  that  since  I  have  operated 
5  as  a  leasor  and  owner,  there  has  never  been  no  ques- 
tion of  controversy  between  us.  5  gets  what  would 
be  called  mixed  water. 

Q.  Well,  then,  what  contract  did  you  refer  to  in 
your  testimony  and  in  your  answer  to  Mr.  Tread- 
well's  question?  You  said  that,  if  there  was  a  writ- 
ten contract,  I  had  it. 

A.  Well,  I  would  say  that  this  controversy  has  re- 
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freshed  my  memory  a  little  bit  on  that,  but  I  am 
rather  under  the  impression  that  it  stands  in  the 
forai  of  a  letter  from  you,  maybe,  to  Mr.  Dalton,  or 
some  of  these  witnesses  that  are  here,  but  I  am  not 
prepared  to  say  anything  further  about  it  than  that 
there  is  a  supposition  in  my  mind  that  there  were 
some  such  a  letter  at  the  time  they  dug  that  ditch. 

Q.  At  the  time  they  applied  for  right  of  wayl 

A.  At  the  time  they  applied  for  right  of  way. 

Mr.  WOOD. — Probably  at  the  time  they  applied 
for  a  right  of  way,  there  is  such  a  letter,  but  I  don't 
remember  it. 

A.  But  there  never  has  been  any  controversy  about 
an}^  operating  on  this  section.     [230] 

Mr.  WOOD. — Most  of  them  never  applied  for  a 
right  of  way,  I  would  say  that. 

Mr.  TREAD  WELL.— Most  of  them  just  went  in 
and  dug  them.  You  didn't  get  patent,  as  I  under- 
stand it,  to  that  road  land  until  1893.  It  was  a  serious 
question  as  to  what  you  would  get. 

Mr.  WOOD. — We  got  fee  simple  to  title  to  the  road 
land. 

Mr.  TREADWELL.— 1903  you  got  your  patent, 
didn  't  you  ? 

Mr.  WOOD. — We  got  the  title  when  the  grant  was 
made.  To  save  time,  I  would  like  Judge  Webster 
to  ask  any  questions  that  he  has  in  mind.  It  is  easier 
than  for  him  to  whisper  them  to  me. 

COURT. — Very  well.  What  do  you  wish  to  ask, 
Judge  ? 

Mr.  WEBSTER.— I  am  a  little  bit  embarrassed— 
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I  don 't  want  to  take  up  any  extra  time  of  the  Court ; 
but  I  don't  believe  it  has  been  clearly  expressed  to 
the  Court  just  the  part  that  the  drain  ditch — 

COURT. — Suppose  you  elaborate  that  in  your  ar- 
gument. 

Mr.  WEBSTER.— Well,  I  will,  only  I  would  like 
to  have  the  explanation  from  the  evidence  to  your 
Honor,  to  show  what  part  it  plays  in  the  irrigation, 
and  why  it  is  that  Mr.  Hanley  objects  to  the  Orphan 
headgate  in  connection  with  27  ditch,  and  why  he 
objects  to  the  opening  of  the  channel  below.  Now, 
he  has  not  made  that  clear,  and  I  think  there  is  a 
misunderstanding  in  the  answers  he  has  has  made  to 
these  questions. 

Mr.  TREADWELL. — He  certainly  elaborated  it  a 
great  many  times  yesterday. 

Mr.  WEBSTER.— Yesterday  I  was  not  here. 
There  is  where  I  am  at  fault. 

COURT.— I  think  the  Court  has  about  all  the  light 
there  is  on  that  subject.  It  was  gone  over  quite 
thoroughly  yesterday.     [231] 

[Testimony  of  George  McLaren — Cross-examination 
(Portions  of).] 

Q.  Now,  Mr.  Wood  I  don't  believe  asked  you  about 
putting  the  boards  in  the  21  dam,  has  he  ? 

A.  No,  sir. 

Q.  Well,  did  you  put  the  boards  in  the  21  dam  this 
month*?        A.  Yes,  sir. 

Q.  When  did  you  put  them  in  ? 

A.  I  thought  I  put  them  in  on  the  5th  of  May. 
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Q.  You  thought  you  put  them  in  on  the  5th? 

A.  Yes,  sir. 

Q.  But  you  didn't,  did  you? 

A.  Well,  I  didn't  know  any  different  until  Mr. 
Ryan  came  and  told  me. 

Q.  W^hen  had  you  put  them  in  ? 

A.  Well,  he  said  it  was  the  4th.  I  made  a  mistake 
in  the  day. 

Q.  What  time  of  the  day  did  you  put  them  in  ? 

A.  About  nine  o  'clock  or  a  little  after. 

Q.  In  the  morning  ?        A.  Yes. 

Q.  Now,  you  didn't  take  them  out,  did  you? 

A.  No,  sir. 

[Testimony    of    G-eorge    McLaren  —  Redirect 
Examination  (Portions  of).] 

Redirect  Examination. 

Q.  Did  you  put  the  boards  back  in  the  21  dam,  on 
the  following  day?        A.  Yes,  sir. 

Q.  About  what  time  of  day  did  you  put  them  back  ? 

A.  About  nine  o'clock. 

Mr.  TREAD  WELL.— Well,  then,  you  took  them 
out  once. 

Mr.  WOOD.— No,  he  didn't  take  them  out.  He 
put  them  in  twice. 

Mr.  TREADWELL.— Oh,  I  see.  You  mean  he 
put  them  in. 

A.  I  forgot,  really.  I  was  honest.  I  thought  it 
was  the  5th  of  May  when  I  put  the  boards  in. 
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COURT. — You  made  a  mistake  as  to  the  date. 

A.  Yes,  sir. 

Witness  excused.     [247] 
*******  ** 

[Testimony  of  John  Ryan — Direct  Examination 
Examination  (Portions  of ) .] 

Q.  Did  you  observe  any  dead  cattle  in  the  river 
down  in  section  35  f 

COURT. — I  don't  think  it  is  necessary  to  take  up 
the  time  [252]  with  those  obstructions  in  the  river 
made  by  dead  cattle  getting  in.  I  don't  think  there 
is  enough  in  that  to  take  up  the  time  of  the  Court 
with  it.  It  doesn  't  appear  that  Mr.  Hanley  is  charge- 
able with  getting  them  in  there,  or  anybody  else  in 
particular,  and  I  don't  think  it  is  necessary  to  follow 
that  any  further. 

Mr.  WOOD. — All  right,  your  Honor. 

Q.  Did  you  see  this  new  bridge  that  was  built? 

A.  I  have  crossed  it,  yes,  sir. 

Q.  Is  it  let  down  into  the  bank  of  the  river,  or  laid 
on  the  top  ? 

A.  Why,  it  looks  like  it  was  laid  on  top.  I  never 
examined  it  closely. 

Q.  Did  you  notice  whether  there  was  a  foundation 
board  under  the  stringers?        A.  I  did  not. 

Q.  Is  it  any  obstruction  to  the  flow  of  the  river? 

A.  Well,  I  shouldn't  think  so,  being  on  top,  and 
as  the  river  gets  to  the  top,  it  goes  over  the  banks 
in  every  direction. 

Q.  Now  you,  I  believe,  took  out  the  boards  from 
the  21  dam  on  May  4th  ?        A.  I  did. 
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Q.  Under  whose  orders?        A.  Mr.  Sterling's. 

'Q.  And  about  what  time  of  day  was  that? 

A.  Well,  I  should  judge  about  two  o'clock. 

Q.  What  reason  have  you  to  estimate  it  at  that  ? 

A.  Well,  I  had  dinner  at  the  ranch,  and  I  drove 
to  Burns,  and  stopped  a  few  minutes  for  the  mail, 
and  turned  around  and  came  right  back,  and  I  had  a 
pretty  lively  team,  and  I  don't  think  it  would  take 
over  two  hours  to  drive  eight  miles. 

Q.  Had  your  dinner  at  twelve  o  'clock  ? 

A.  Yes,  sir. 

Q.  Now,  did  you  take  out  all  of  the  boards  ? 

A.  I  did  not,  no,  sir.     [253] 

Q.  Why  not? 

A.  The  head  of  water  being  so  great,  and  the  foot- 
board being  high  from  the  bottom  of  the  dam — 

Q.  From  the  floor  of  the  dam  ? 

A.  From  the  floor  of  the  dam  after  you  get  out  a 
certain  number  of  boards,  there  will  be  such  excessive 
head  of  water  over  there  that  you  cannot  do  it.  If 
you  go  to  catching  one  of  them  boards,  it  will  drag 
you  in.  I  took  out  all  that  I  could  take  out,  at  that 
time  until  the  water  would  run  down.  I  think  per- 
haps there  was,  oh,  I  should  judge  perhaps  three 
boards  maybe,  in  the  bottom — perhaps  raise  the  wa- 
ter, perhaps  it  would  be  an  elevation  of  maybe  20 
inches  or  two  feet;  that  is,  out  of  the  river.  I  didn't 
take  the  boards  out  of  the  ditch  that  leads  east  from 
the  river.     That  was  left  closed.     [254] 

Q.  There  is  one  thing  I  want  to  make  clear ;  You, 
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on  the  4th  of  May,  took  out  all  the  boards  in  the  21 

dam  that  you  could  ?        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  what  you  took  out  low- 
ered the  river  enough  so  that  it  stayed  in  its  banks, 
and  didn  't  go  out  % 

A.  Well,  1  was  not  there  only  just  a  short  time,  and 
a  bank  of  water  like  that  takes  some  time  to  run  down, 
you  know.  [255]  a  few  minutes.  I  drove  over  to 
where  Mr.  McLaren  was  sitting  close,  and  told  him 
what  I  had  done,  and  the  orders  that  Mr.  Sterling 
had  given  me.  I  says:  "You  go,  pretty  soon  when 
the  water  runs  down,  and  see  if  you  can  get  some  more 
of  them  out. ' '  And  I  went  home.  I  had  five  or  six 
miles  to  drive,  and  other  work  to  attend  to,  and  didn't 

stay  and  watch  it.     [25G] 

********* 

[Testimony  of  John  Ryan — Cross-examination 
(Portions  of).] 

Q.  Mr.  Ryan,  how  did  you  take  boards  out  of  the 
21  dam? 

A.  I  had  a  little  iron  hook  there  to  take  them  with. 

Q.  You  have  a  platform  across  the  top  of  the  dam  ? 

A.  Yes. 

Q.  Do  you  reach  your  hook  down,  put  it  under  one 
of  those  boards,  and  pull  it  up  on  two  affairs ;  it  runs 
up  and  down  on  ?  A.  Yes,  sir. 

Q.  You  mean  to  say  you  cannot  pull  those  out  down 
to  the  bottom  % 

A.  I  didn't  think  so,  I  couldn't. 

Q.  You  couldn't?        A.  No,  sir. 
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Q.  You  could  pull  out  the  top  ones,  but  you  couldn  't 
pull  out  the  bottom? 

A.  I  got  down  till  there  was  a  couple  of  feet  of  wa- 
ter ;  you  put  anything  into  water  like  that,  reaching 
down,  a  short  hook  reaching  down  to  hold  it,  and  the 
water  will  take  it  away  from  you.  You  cannot  do  it. 
You  cannot  hold  and  steer  it,  and  make  it  [257]  go 
where  you  want  it. 

Q.  You  do  take  them  out  down  to  the  bottom,  don 't 
you,  at  times? 

A.  That  is  the  first  time  I  have  taken  any  out. 
This  spring  has  been  my  first. 

Q.  You  are  a  new  hand  at  irrigation,  are  you? 

A.  Yes,  sir.     [258] 

[Testimony    of    G-eorge    W.    Young  —  Direct 
Examination  (Portions  of).] 

GEORGE  W.  YOUNG,  a  witness  called  on  behalf 
of  the  defendants,  being  first  duly  sworn,  testified 
as  follows. 

Direct  Examination. 
(Questions  by  Mr.  WEBSTER.) 

You  live  in  Harney  County,  don't  you,  Mr.  Young? 

A.  Yes,  sir. 

Q.  And  you  are  charged  with  contempt  here,  and 
I  want  to  clear  up  first  of  all  one  of  the  things  about 
it.  You  were  here  once  before,  under  a  charge  of 
contempt  in  this  court,  weren't  you?        A.  Yes,  sir. 

Q.  I  wish  you  would  tell  the  Court  about  the  pay- 
ment of  costs  in  that  case,  how  that  came  about  that 
you  haven't  paid  it. 
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A.  Why,  I  instructed  Mr.  Webster — 

COURT. — I  don't  think  that  is  material  here. 
They  are  not  trying  to  hold  him  for  contempt  here 
because  he  did  not  pay  that  cost. 

Mr.  WEBSTER.— That  is  what  this  says,  that  is 
one  of  the  charges. 

COURT.— Is  that  your  idea? 

Mr.  TREAD  WELL.— Not  at  all.  We  simply  say 
he  has  not  purged  himself  of  contempt,  by  paying  the 
costs  and  removing  the  dam. 

COL^RT. — Then  confine  yourself  to  the  dam. 

Mr.  WEBSTER.— Very  well;  if  you  don't  want 
to  hear  it,  I  don 't  want  to  go  into  it. 

Q.  You  may  tell  about  your  dam,  the  dam  that  is 
called  the  Young  dam.  Was  there  such  a  dam  as 
that  in  the  river,  at  the  time  this  decree  w^as  granted  ? 

A.  No.     Oh,  the  old  dam?     [283] 

Q.  Yes,  the  first  decree. 

A.  Yes,  sir. 

Mr.  WEBSTER.— I  will  call  your  Honor's  atten- 
tion to  this  diagram. 

Q.  You  made  this,  did  you  ?        A,  Yes,  sir. 

Q.  You  made  it  from  your  personal  knowledge  of 
the  things  on  the  ground  there  ?        A.  Yes,  sir. 

Q.  I  wish  you  would  point  out  to  the  Court  the 
old  Young  dam,  that  was  there  at  the  time  the  or- 
iginal decree  was  made.     Where  was  it  ? 

A.  It  is  right  there. 

Q.  That  is  in— 

A.  The  northwest  quarter  of  the  northeast  quarter 
of  section  30. 


88  William  Hanley  vs. 

(Testimony  of  George  W.  Young.) 

Q.  Section  30,  Township  23  South,  Range  31. 

COURT. — The  northwest  quarter  of  the  northeast 
quarter  of  section  30  ? 

A.  Yes,  the  northwest  quarter  of  the  northeast 
quarter.  This  is  the  northeast  quarter  of  section  30. 
This  is  section  30  here. 

COURT.— I  see. 

A.  That  is  the  northeast  quarter. 

COURT. — It  isn't  located  there  where  it  is  here 
at  all. 

Mr.  TREAD  WELL.— Yes,  there  isn't  very  much 
difference  betw^een  them  if  you  will  turn  them  around 
the  same  way.     (Referring  to  the  two  diagrams.) 

The  only  practical  difference  there  is,  they  have  the 
rivei  running  close  to  the  line.  As  a  matter  of  fact, 
it  is  something  like  probably  300  feet  away  from  the 
line. 

Mr.  TREADWELL.— Turn  this  around  the  same 
way  the  Judge  has  it.  Now,  they  are  both  alike. 
[284] 

A.  That  map  shows  almost  the  center  of  the  quar- 
ter. 

COURT. — I  have  got  it  fixed  now. 

Q.  Is  that  dam  there  now%  Mr.  Young  f 

A.  Well,  the  skeleton  of  it  is  still  in  the  river. 

Q.  The  old  dam  rotted  out,  did  it?        A.  Yes. 

Q.  How  far  is  that  from  the  north  line  of  the  sec- 
tion?        A.  It  is  about  300  yards. 

Q.  Do  you  have  any  ditch  there  that  leads  out  of 
the  dam?        A.  No,  sir. 
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Q.  Are  you  using  any  water?        A.  No,  sir. 

Q.  Have  you  used  any  this  year? 

A.  No,  sir.     [285] 

COURT.— Now,  that  is  not  the  dam  that  Mr. 
Young  is  cited  here  for. 

Mr.  WEBSTER.— Yes,  it  is. 

COURT.— The  new  dam? 

Mr.  WEBSTER.— Yes. 

Q.  Now,  that  dam  is  constructed  just  as  the  other 
dams  are,  Avith  this  skeleton  framework  against 
>which  are  placed  movable  boards,  is  it? 

A.  Yes,  sir. 

Q.  That  we  have  had  described  in  these  cases,  so 
many  times? 

A.  They  are  all  practically  the  same  along  there. 

Q.  You  say  that  you  have  made  no  use  of  that 
dam  this  year  at  all?        A.  No,  sir. 

Q.  Have  you  made  any  use  of  the  dam  since  you 
were  brought  here  before,  on  those  contempt 
charges?        A.  No,  sir,  none  whatever. 

Q.  And  at  that  time  it  was  shown  there  were  some 
boards  had  floated  down  against  the  framework  ?' 

A.  Yes. 

Q.  Did  you  take  those  out  ?        A.  Yes,  sir. 

Q.  And  have  they  been  kept  out  as  far  as  you 
know  ? 

A.  Yes,  as  far  as  I  know,  they  have  been  kept  out. 

Q.  At  all  events,  you  took  those  boards  out  that 
were  shown  to  have  been  in  there,  at  the  time  you 
were  here  before?        A.  Yes,  sir. 

Q.  And  then  you  claimed  you  didn't  put  them  in. 
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or  have  anything     [286]     to  do  with  them  getting 

in?        A.  No,  sir,  I  did  not. 

Q.  Who  else  under  the  decree — or  without  asking 
you  particularly  about  the  decree — who  else  took 
water  out  of  the  Young  dam,  the  old  Young  dam? 

A.  Why,  Voegtly  and  Plotchkiss,  now  Thornburg. 

Q.  Now,  that  Voegtly  property  is  what  Thorn- 
burg owns  now?        A.  Yes,  sir. 

Q.  The  water  came  out  on  which  side  of  the  river 
that  irrigated  for  them  ?        A.  On  the  west  side  ? 

Mr.  WEBSTER.— That,  I  may  say.  was  by  per- 
mission of  the  decree,  if  your  Honor  please.  That 
is  all  conceded.  There  is  no  question  about  that,  is 
there  ? 

Mr.  TREAD  WELL.— Not  at  all  as  to  the  old  dam. 

Mr.  WEBiSTER.— Yes,  I  am  talking  about  the  old 
dam. 

Q.  Where  is  that  ditch?  You  haven't  got  the 
ditch  here,  have  you?        A.  Which  ditch? 

Q.  Out  of  the  old  dam? 

A.  The  Voegtly  and  Hotchkiss  ditch  ? 

Q.  Yes.     A.  Yes,  that  is  right — 

COURT.— The  old  dam? 

A.  It  is  above  the  old  dam.  That  is  the  ditch  right 
there,  showing  w^here  it  leaves  the  river  north  of  the 
the  road  there,  leading  out;  it  leads  out  to  the  corner 
of  Mr.  Hotchkiss'  place,  and  then  runs  south  across 
the  road,  and  along  the  south  side  of  the  road  to  the 
west. 

Q.  Now,  where,  with  reference  to  the  new  dam, 
did  the  ditch  leave  the  river? 
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A.  Eight  where  it  does  now.     [287] 

Q.  Well,  but  where,  with  reference  to  the  new 
dam,  above  the  new  dam  or  below  the  new  dam  ? 

A.  Below. 

Q.  How  far  below? 

A.  Well,  right  immediately  below. 

Q.  Now,  that  is  where  it  always  left  the  river? 

A.  Yes. 

Q.  That  is  where  it  was  when  the  decree  w^as  ren- 
dered?       A.  Yes,  sir. 

Q.  Very  W' ell.  That  is  the  ditch  which  carries  the 
water  to  the  Voegtly  property  and  the  Hotchkiss 
property  ? 

A.  To  the  Voegtly  and  the  Hotchkiss  property, 
hoth. 

Q.  Now,  since  your  dam  has  been  so  out  of  repair 
as  to  be  of  no  ■nractical  use,  has  Mr.  Hotchkiss  cut 
another  ditch,  connected  with  that  one  ? 

A.  Yes. 

Q.  Show  the  Judge  where  that  one  is,  if  you 
please? 

A.  That  is  a  little  cut  right  in  there.  It  runs 
from  that  point  there  right  above  the  dam. 

COURT.— Right  above  the  dam? 

A.  Yes. 

Q.  Runs  from  just  above  the  Hanley — 

A.  Runs  from  just  above  the  dam  down  into  the 
old  ditch.     It  is  probably  30  feet  away. 

Q.  How  wide  is  it  ? 

A.  It  is  about  three  feet,  I  should  judge. 

Q.  And  that  connects  the  Hotchkiss  ditch,  the  old 
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Hotchkiss  ditch,  with  the  new  dam  above  there? 

A.  Yes. 

Q.  Was  that  there  while  the  old  dam  was  in  oper- 
ation?       A.  No. 

Q.  You  are  acquainted  with  both  those  dams? 

A.  Yes,  sir.     [288] 

Q.  The  old  dam  and  the  new  one  ?        A.  Yes,  sir, 

Q.  Now,  are  there  any  boards  in  the  new  dam*  I 
mean  boards  in  the  sense  of  removable  boards? 

A.  Not  a  one. 

Q.  Is  there  a  board  in  it  across  the  stream,  as  a 
part  of  the  structure  of  the  dam  itself?        A.  Yes. 

Q.  Tell  the  Judge  about  that,  if  you  please. 

A.  Well,  it  is  a  board  that  forms  the  permanent 
portion  of  the  dam.  It  is  nailed  on  to  the  dam  for 
the  purpose  of  holding  and  retaining  any  soil  or 
gravel  that  might  be  placed  above,  in  order  to  keep 
the  water  from  washing  under,  and  it  is  part  of  the 
permanent  structure. 

COURT.— What  is  the  width  of  that  board  ex- 
tending above  the  floor  of  the  structure? 

A.  It  is  about,  I  judge — I  think  it  is  15  inches. 

Q.  Now,  is  there  a  floor  in  the  dam  upon  which 
this  is  constructed? 

A.  There  is  no  board  floor  at  all.     It  is  a  rock  floor. 

Q.  It  is  a  rock  floor.  And  is  this  board  that  j'ou 
speak  of,  nailed  above  here,  or  below? 
'  A.  Yes,  it  is  nailed  above  on  the  uyjper  side.  It  is 
nailed  against  some  timbers  that  the  removable 
boards  rest  against.  These  timbers  stand  at  an 
angle  of  about  45  degrees  down  the  river,  and  this 
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'board  is  nailed  right  on  to  the  foot  of  those  timbers, 
and  it  probably  raises  the  water  above  the  main 
structure,  about  eight  inches,  I  should  judge,  taking 
in  the  slope  of  the  timbers. 

Q.  And  is  that  the  way  that  dams  of  that  char- 
acter are  constructed  there  ? 

A.  All  of  them,  practically  all  of  them  in  the  river. 

Q.  Is  that  a  necessary  part  of  the  structure,  to 
keep  the  dam  in     [289]     there?'        A.  It  is. 

Q.  Referring  now  to  the  old  dam,  did  that  have 
the  same  sort  of  construction  as  this?        A.  Yes. 

Q.  How  was  the  height  of  the  old  Young  dam 
there,  with  reference  to  the  height  of  this  new  dam 
up  here  ? 

A.  Well,  the  height  of  the  old  dam,  the  permanent 
boards,  were  about  30'  inches  above  the  floor.  The 
timbers  of  the  old  dam  stood  up  pretty  straight — at 
a  more  sharper  angle — and  those  boards  were  nailed 
on  to  those  timbers,  and  there  was  gravel  filled  m, 
above  the  old  dam,  right  up  to  the  top,  in  order  to 
keep  it  from  washing  out.  It  had  w^ashed  out  a 
number  of  times,  and  Mr.  Hotchkiss  and  I  hauled 
gravel  and  put  in  above  the  boards,  long  before  the 
decree  was  rendered. 

Q.  Was  that  the  condition  of  the  old  dam  at  the 
time  the  decree  was  rendered  in  1901? 

A.  Yes,  sir. 

Q.  Now,  is  there  much  fall  in  the  river  there,  Mr. 
Young?        A.  Very  little. 

Q.  Now,  speaking  of  this  as  you  know  it  from 
your  intimate  knowledge  and  acquaintance  with  it, 
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if  the  old  dam  was  in  there,  and  the  new  one  was  out, 
and  the  old  dam  was  open,  would  the  water  then,  up 
above  the  new  dam,  and  at  the  head  of  this  ditch,  be 
as  high  as  it  is,  with  the  new  dam  in  and  open,  or 
wouldn't  it  be?    How  would  it  be  ? 

A.  Yes,  it  would  be  as  high,  fully  as  high, 

Q.  So  that,  eliminating  the  new  dam  entirely  now, 
there  would  be  then,  as  much  water  flowing  to  the 
Hotchkiss  ditch  with  the  old  dam  in,  and  the  new 
one  out,  as  there  is  with  the  new  one  in,  is  that  right? 
[290]         A.  Yes,  sir. 

Q.  I  want  to  get  that  straight.  Now,  what  is 
there  about  this  w^ater  running  down  a  public  road 
— or  whether  a  public  road,  or  a  private  road,  I  don't 
care  anything  about  that — this  water  that  runs  in 
the  Hotchkiss  ditch? 

A.  Well,  that  is  a  private  road  that  I  constructed 
— Mr.  Smith  and  I  constructed,  to  get  out  from  our 
places.  The  soil  is  thrown  up  in  the  middle,  and  the 
excavations  have  been  made  on  both  sides  from  the 
Hotchkiss  corner  west,  all  along  the  Hotchkiss  prop- 
erty. From  the  river  to  the  Hotchkiss  corner,  the 
soil  was  taken  from  the  north  side  and  thrown  to- 
wards the  center.  That  formed  the  ditch.  That 
road  was  built  before  the  suit  was  begun,  before  any 
decree  was  rendered.  It  is  practically  in  the  same 
condition  now  as  it  was  then. 

Q.  Mr.  Young,  do  you  know  a  dam  known  as  the 
Voegtly  dam?  Let  us  get  that  pointed  out,  if  you 
do. 

A.  Yes,  sir,  that  is  the  old  dam  in  the  southeast 
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quarter  of  the  southwest  quarter,  of  section  30,  just 

north  of  the  section  line. 

Q.  Do  you  know  anything  about  whether  that  dam 
has  been  used,  or  not? 

A.  Been  used  every  year. 

Q.  Well,  every  year  when?     Right  along  all  the 
time. 

A.  Every  year,  right  along  since  the  dam  was 
built. 

Q.  Well,  do  you  know  anything  about  the  new 
dam  that  is  being  built  in  there  ?        A.  Yes. 

Q.  Have  you  seen  that?        A.  Yes,  sir. 

Q.  However,  you  haven't  anything  personally  to 
do  with  it,  have  you?        A.  No,  sir.     [231] 

Mr.  WEBSTER.— We  might  as  well  keep  that 
understood  here. 

COURT. — What  time  of  the  year  was  that  dam 
used,  the  Voegtly  dam? 

A.  The  old  Voegtly  dam  ? 

COURT.— Yes. 

A.  Well,  it  was  used  between  the  12th  of  May  and 
the  1st  of  July. 

COURT. — That  is  the  only  time  you  used  it? 

A.  That  was  all. 

COURT.— Not  prior  to  that  time? 

A.  No. 

Mr.  ERSKINE  WOOD.— I  don't  think  he  used  it 
at  all. 

Mr.  WEBSTER.— He  didn't  use  it  at  all,  your 
Honor. 

COURT. — I  didn't  ask  him  if  he  was  using  it.     I 
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asked  him  when   it   was   used.     I   didn't   ask   him 

whether  he  used  it  or  not. 

Q.  Do  you  know^  how  wide  the  opening  through 
which  the  river  flows  in  the  old  dam  Avas  ? 

A.  It  is  23.1/2  feet. 

Q.  And  where  is  this  new  dam  that  is  being  con- 
structed with  reference  to  the  old  one'? 

A.  It  is  about  50  or  60^  feet  above  the  old  one,  I 
should  judge. 

Q.  What  is  the  nature  of  the  river  there,  with 
reference  to  v/idthf  Is  it  as  wide  or  wider  than  be- 
low or  above? 

A.  Well,  it  is  wider,  quite  a  good  deal  wider. 

Q.  What  about  the  current? 

A.  Well,  the  current  is  very  sluggish  there. 

Q.  Now,  in  the  construction  of  the  old  Voegtly 
dam,  were  there  boards  nailed  up  against  it,  like 
there  is  in  the  others'? 

A.  Yes,  sir,  just  exactly  the  same. 

Q.  How  wide  is  the  opening  in  the  new  dam  that 
is  being  constructed     [292]     there,  do  you  know  ? 

A.  It  is  15  feet  and  8  inches,  in  the  clear. 

Q.  Is  the  floor  of  the  new  dam  as  high  as  the  floor 
of  the  old  one  t 

A.  Yes,, the  floor  of  the  new  dam  is  higher  than 
the  floor  in  the  old  dam. 

Q.  Yes.  Well,  how  about  the  floor  of  the  new^  dam 
and  the  boards  on  it,  with  reference  to  these  boards 
that  were  in  the  old  Voegtly  dam'? 

A.  Well,  they  are  about  the  same  height.     There 
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wasn't  very  much  difference.     If  anytliing  the  old 

dam  would  be  a  trifle  the  highest. 

[Testiinony    of    George    W.    Young  —  Cross- 
examination  (Portions  of).] 

Cross-examination . 
(Questions  by  Mr.  TREADWELL.) 

Mr.  Young,  when  was  it  you  built  this  new  dan)  ? 

A.  In  1907. 

Q.  In  1907t        A.  Yes. 

Q.  Was  it  that  year  that  the  old  Voegtly  and 
Thornburg  ditch  was  connected  up  the  stream  with 
the  river  above  the  dam? 

A.  With  the  old  ditch? 

Q.  Yes.        A.  No. 

Q.  How  long  afterwards? 

A.  I  think  it  was  about  seven  years. 

Q.  About  seven  years  when? 

A.  Since  that  new  dam  was  built. 

-COURT. — That  would  be  right  recently,  then? 

A.  Yes. 

COURT.— 1914? 

A.  Either  1913:  or  1914. 

Q.Weil,  it  was  before  the  other  contempt  proceed- 
ing, at  any  rate,  wasn't  it? 

A.  No.  No,  it  was  afterwards.  Before  the  con- 
tempt proceeding  in  my  case?     [293] 

Q.  Yes.        A.  No,  it  was  afterwards. 

Q.  So  you  mean  that  even  after  that,  Mr.  Thorn- 
burg went  in  there  and  Mr.  Hotchkiss,  and  dug  a 
ditch,  from  the  river  above  your  dam,  and  brought  it 
down,  and  connected  it  with  the  old  ditch? 
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A.  Mr.  Hotehkiss  dug  the  ditch,  connecting  with 
the  old  ditch,  in  1913, 1  think,  above  this  dam. 

Q.  Mr.  Thornburg,  too"? 

A.  I  don't  know  whether  Thornburg  had  any  in- 
terest in  it  or  not.     I  think  not. 

Q.  When  was  the  stop-gate  put  across  the  old 
ditch?  To  keep  the  water  from  running  back  into 
the  river  from  the  old  ditch. 

A.  That  stop-gate  has  been  maintained  there  al- 
ways. 

Q.  So  it  originally  was  the  headgate  to  take  water 
in,  was  it?        A.  It  was. 

Q.  And  now  it  is  used  as  a  stop-gate  to  prevent  the 
water  from  running  out  of  the  ditch  back  into  the 
river. 

A.  No,  sir,  that  stop-gate,  the  boards  were  taken 
out  of  there.     They  were  used  this  spring. 

COURT. — What  do  you  mean  by  stop-gate? 
What  is  it? 

A.  Well,  there  is  a  headgate  right  in  the  head  of 
the  old  Hotehkiss  ditch,  that  has  been  put  in  there 
since  the  decree,  and  has  been  used  for  the  purpose 
of  preventing  the  water  from  getting  onto  Mr. 
Hotehkiss  land  a  number  of  times  in  the  summer; 
and  also  when  the  flood  waters  rmi  out  of  the  banks 
of  the  river  above  this  section  line,  they  drop  down 
into  Mr.  Hotehkiss'  ditch  and  that  headgate  is  used, 
sometimes,  to  prevent  a  surplus. 

Q.  To  prevent  a  surplus  in  which  way?  To  shut 
it  from  coming  out  of  the  river? 

A.  Yes,  from  coming  out  of  the  river. 
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Q.  But  now,  at  the  present  time,  the  water  is  run- 
ning out  of  the  river  above  this  dam  I     [294] 

A.  Yes. 

Q.  And  runninc:  through  this  new  ditch  into  the 
old  ditch?        Yes. 

Q.  And  it  is  prevented  from  running  back  to  the 
driver,  by  this  stop-gate,  across  the  old  ditch,  isn't  if? 

A.  Yes,  a  good  portion  of  it. 

Q.  The  water  in  that  ditch  is  a  couple  of  feet 
higher  than  the  water  in  the  river? 

A.  No,  it  is  not. 

Q.  Well,  a  foot  higher?        A.  No,  sir. 

Q.  How  much  higher  would  you  put  it?  Did  you 
measure  it? 

A.  The  water  in  the  floor  of  that  headgate  is  actu- 
ally lower  than  the  water  in  the  river. 

Q.  It  is? 

A.  Yes,  sir,  if  that  dirt  was  cleared  away  from 
the  head  of  that. 

Q.  But  isn't  the  water  in  that  ditch  standing  up 
against  that  headgate  a  foot  deep  or  so? 

A.  About — I  should  judge  about  12  inches. 

Q.  If  the  headgate  was  taken  out,  the  water  would 
run  right  back  into  the  river? 

A.  Some  of  it,  yes. 

Q.  Now,  then,  beside  that — to  be  just  with  these 
other  people — I  want  to  know  when  they  made  this 
connection.  Did  they  make  it  before  this  contempt 
proceeding,  or  afterwards,  in  your  best  judgment? 

A.  Afterwards. 

Q.  Now,  then,  at  the  time  you  constructed  the 
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dam,  or  at  some  later  time,  did  you  also  construct 
from  above  the  dam  a  flume  connecting  with  the 
river  ? 

Mr.  WEBSTER.— Objected  to.  He  is  not  charged 
with  anything  of  that  sort  here.  That  was  all 
brought  forward  in  the  other  case,  [295]  and 
they  didn't  hold  him  for  the  flume  at  all. 

Mr.  TREAD  WELL.— They  didn't  f  He  certainly 
has  been  held. 

Mr.  WEB,STER.— That  has  nothing  to  do  in  this 
case.     That  is  not  charged  against  this  man  now. 

Mr.  WOOD. — It  is  not  in  the  information. 

Mr.  TREADWELL.— I  am  not  charging  him  with 
taking  any  water  through  that  flume  this  year,  be- 
cause I  don't  think  he  has  taken  any  water  through 
the  flume  this  year.  But  I  am  showing  he  did  con- 
struct new  works  there,  and  he  has  not  removed  any 
of  them,  including  that  flume. 

COURT. — ^Was  that  flume  in  the  preceding  case? 

Mr.  TREADWELL.— Yes. 

COURT. — It  was  a  matter  of  consideration  of  the 
Court? 

Mr.  TREADWELL.— Yes. 

COURT.— Then  how  is  it  in  this  case? 

Mr.  TREADWELL.— I  will  not  insist  on  it. 

Q.  You  also  at  the  time  you  constructed  this  dam, 
had  a  ditch  leading  out  on  the  east  side,  did  you,  to 
the  east  of  your  property  ? 

A.  I  had  a  ditch  running  almost  to  the  river,  from 
the  east  side.  It  didn't  connect  with  the  river  on  my 
place  at  all,  the  new  ditch. 
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Q.  Didn't  connect  with  the  river  at  all? 

A.  Mine. 

Q.  That  was  a  new  ditch.     When  did  you  construct 
it? 

Mr.  WEBSTER.— That  I  object  to,  too.     That  is 
not  in  this  case.     No   charge   against   this  man  for 
building  any  ditch  there  at  all.     Here  is  the  charge 
against  this  man :  ' '  That  by  the  terms  of  the  said  de- 
cree, the  defendant  George  W.  Young,  and  the  de- 
fendants Hull  Hotchkiss  and  C.  H.  Voegtly,  were 
permitted  to  maintain  one  dam  in  the  west  fork  of 
Silvies  River,  which     [296]     was  then  situated  in 
the  NE  i/i  of  section  30,  township  2>3f3  south,  range 
31  east,  about  a  quarter  of  a  mile  south  of  the  north 
line  of  the  said  section  30,  together  with  the  ditches 
connected  therewith,  and  were  permitted  to  close  and 
use  the  said  dam  from  the  12th  day  of  May,  to  the 
1st  day  of  July,  each  year,  and  at  no  other  times, 
and  were  enjoined  and  restrained  from  maintaining 
any  other  dam  in  the  said  river ;  that  notwithstand- 
ing the  premises,  several  years  ago,  the  said  dam 
was  washed  out,  and  thereupon  the  said  defendant, 
George  W.  Young,  and  the  said  Hull  Hotchkiss,  and 
the  said  Carey  Thornburg,  in  violation  and  contempt 
of  the  terms  of  the   said  decree,  constructed  a  new 
dam  about  a  quarter  of  a  mile  upstream,  from  the 
location  of  the  said  dam,  permitted  by  said  decree, 
and  constructed  the  same  with  a  permanent  board 
across  the  floor  thereof,  which  raised  the  water  in 
said  stream  at  all  times  about  a  foot  and  a  quarter,  ' 
and  have  ever  since  maintained  the  said  dam  and 
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have  also  constinicted  a  new  ditch  taken  out  of  the 
said  river  above  the  said  dam,  and  leading  onto  the 
lands  of  the  said  Young,  Hotchkiss  and  Thornburg," 
— that  is  this  little  ditch  that  we  have  talked  about 
here, — "And  during  the  month  of  April,  1915,  the 
said  defendants  by  means  of  the  said  dam  and  ditch, 
diverted  water  into  the  same  for  a  long  period  of 
time,  in  excess  of  two  cubic  feet  per  second,  and  car- 
ried the  same  away  from  the  said  river,  and  to  the 
said  lands;  that  at  the  time  aforesaid,  the  water  in 
the  said  river  would  not  naturally  flow  into  the  head 
of  the  old  ditch  on  said  property ;  but  the  bottom  of 
the  said  old  ditch  was  almost  two  feet  above  the  water 
naturally  flowing  in  the  said  river  when  unobstructed 
by  said  new  dam,  and  all  of  the  said  water  was  di- 
verted by  reason  of  the  said  [297]  new  dam  and 
in  violation  of  the  terms  and  provisions  of  the  said 
decree,  and  the  said  water  has  been  permitted  by  the 
said  defendants  to  flow  down  a  large  ditch,  12  feet 
in  width,  on  two  sides  of  the  county  road,  and  there 
to  stand,  and  seep  into,  and  upon  their  lands,  and  to 
flow  over  the  same.  And  in  all  the  acts  aforesaid, 
the  said  defendants  have  been  acting  under  the  ad- 
vice and  encouragement,  and  with  the  assistance  of 
the  said  defendant  William  Hanley;  that  heretofore, 
this  Honorable  Court  adjudged  that  the  said  defend- 
ant, George  W.  Young,  had  violated  the  terms  of  the 
said  decree  by  constructing  the  dam  aforesaid,  but 
was  permitted  by  this  Honorable  Court  to  purge  him- 
self of  contempt  by  paying  the  costs  of  said  contempt 
proceedings  and  by  removing  the  said  dam,  but  the 
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said  defendant  Young  has  not  purged  himself  of  said 
contempt,  and  has  not  paid  the  costs  of  said  pro- 
ceedings or  removed  the  said  dam,  but  in  continued 
violation  of  the  said  decree,  and  in  wilful  contempt 
thereof  has  continued  to  maintain  the  said  dam  and 
ditches  aforesaid."  I  may  say  right  here,  since  I 
have  read  that,  now,  that  the  order  does  not  require 
him  to  remove  the  dam  at  all.  There  is  no  order  of 
this  court  requiring  him  to  remove  that  dam. 

COURT. — That  is  the  new  dam  they  are  talking 
about  ? 

Mr.  WEBSTER.— Yes.  He  was  required  to  re- 
move the  boards  out  of  it.  He  went  back  and  took 
them  out. 

Mr.  TREAD  WELL.— We  don't  want  to  discuss 
that,  your  Honor.  What  I  want  to  get  at  is :  Each 
one  of  these  witnesses  here  on  the  stand — we  don't 
want  to  call  them  two  or  three  times, — Mr.  Hanley 
has  testified  about  his  connection  with  this ;  I  want 
to  find  out  as  to  the  use  of  this  ditch  by  Mr.  Han- 
ley, as  well  as  by  the  other  defendants.     [298] 

COURT. — Very  well ;  go  ahead  with  that. 

Q.  You  did  construct  a  new  ditch  along  your  north 
line?        A.  Yes,  sir. 

Q.  After  you  built  this  ditch,  did  you  connect  that 
with  the  river  above  this  dam?        A.  No,  sir. 

Q.  Who  connected  it  ? 

A.  That  was  done  at  the  instance  of  Mr.  Hanley,  I 
think.  The  man  that  done  the  work,  at  least,  told 
me  so,  that  he  was  paid  by  Hanley. 

COURT. — Where  is  that  new  ditch  connected? 
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A.  That  connects  above  the  Hanley  dam,  and  drops 
into  this  ditch  below  the  head. 

Q.  And  runs  into  your  ditch,  does  it?        A.  Yes. 

Q.  You  say  you  had  nothing  to  do  with  that  ? 

A.  No,  sir. 

Q.  Didn't  you  tell  Mr.  Gilcrest  and  I,  that  that 
was  your  ditch,  and  you  wouldn't  let  Mr.  Hanley  or 
anybody  else  use  it? 

Mr.  WEBSTER.— To  that  we  object.  I  have  no 
objection — I  have  no  objection  to  him  testifying  any- 
thing about  Mr.  Hanley,  but  I  do  object,  your  Honor, 
to  him  now  charging  this  man  in  this  way  with  the 
construction  of  that  ditch,  or  with  allowing  somebody 
to  use  it.  There  is  no  such  charge  against  him  here 
at  all. 

COURT. — The  question  asked  now  goes  to  the  wit- 
ness' credibility.     I  will  permit  that  testimony. 

Mr.  WEBSTER. — ^Very  well.  As  long  as  we  un- 
derstand it  is  not  making  a  specific  charge  about  that. 

Q.  Go  ahead  and  answer  the  question. 

A.  What  was  the  question  ? 

Q.  Didn't  you  tell  Mr.  Gilcrest  and  I  when  we 
were  there  on  [299]  your  property  .Sunday,  that 
that  was  your  ditch,  and  that  you  would  not  let  Mr. 
Hanley  use  it  ? 

A.  I  told  you  that  the  ditch  running  south  of  the 
fence  belonged  to  me,  and  that  I  was  not  permitted  to 
let  Mr.  Hanley  use  it. 

Q.  Did  Mr.  Hanley  this  year,  or  Mr.  Hanley 's 
tenant,  try  to  get  water  through  there  ? 

A.  No,  sir. 
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Q.  They  did  not?        A.  No,  sir. 

Q.  Now,  how  far  is  this  dam  from  your  house  ? 

A.  From  my  house  it  is  about — oh,  it  ought  to  be 
75  yards. 

Q.  You  have  seen  this  water  going  out  into  this 
ditch  along  the  county  road  all  this  summer,  have 
you?        A.  Yes. 

COURT. — You  mean  this  spring? 

Mr.  TREAD  WELL.— Yes.     This  spring. 

A.  This  spring.     [300] 

Mr.  WEBSTER. — If  your  Honor  please,  he  con- 
fessed that  he  was  using  the  dam. 

A.  Yes,  that  I  used  the  dam. 

Q.  You  did  use  it,  didn't  you? 

A.  Well,  I  tried  to  use  it. 

Q.  You  intended  to  use  it  when  you  built  it  ? 

A.  Well,  no. 

Q.  You  just  built  it  for  your  health,  I  suppose? 
[301] 

A.  The  dam  has  been  of  no  practical  benefit  to  me, 
never  was,  because  it  would  compel  me  to  use  sur- 
face irrigation  and  my  irrigation  is  all  a  sub-irriga- 
tion system. 

Q.  You  built  that  ditch  along  your  north  line,  and 
connected  it  with  this, — along  your  north  line  for  no 
purpose  ? 

A.  I  built  that  ditch  along  the  north  line  mostly 
for  a  drain  ditch  and  levee,  to  prevent  the  water 
from  running  off — off  section  19,  from  running  down 
onto  me,  and  destroying  my  grain  crops.     That  was 
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the  practical  intention. 

Q.  You  gave  Mr.  Hanley  the  privilege  of  using  this 
dam.     How  was  he  going  to  get  the  water  onto  29  ? 

A.  Well,  I  suppose  he  was  going  to  construct  a 
ditch  from  section  19. 

Q.  You  let  him  go  right  there,  you  say,  and  con- 
nect up  with  your  ditch  ? 

A.  Well,  I  was  away  at  the  time  the  connection 
was  made. 

Q.  You  let  it  stay  there;  you  didn't  touch  it? 

A.  No,  I  haven't  interf erred  with  it — bothered 
with  it. 

Mr.  WOOD. — ^Are  you  talking  about  this  proceed- 
ing, or  the  former  proceeding? 

Mr.  TREAD  WELL.— I  am  talking  about  the  fact. 

Mr.  WOOD. — I  mean  is  it  in  this  proceeding? 

Mr.  TREAD  WELL.— Is  what  in  this  proceeding? 

Mr.  WOOD. — These  questions  you  are  asking 
about  connecting  with  this  ditch,  and  Hanley  taking 
the  water. 

Mr.  TREADWELL. — I  am  simply  asking  him  if 
he  permitted  it  to  be  done. 

Mr.  WOOD. — ^There  isn't  anything  of  the  kind  in 
the  information. 

Mr.  WEBSTER.— You  don't  claim  that  as  con- 
tempt charge  against  him,  do  you?     [302] 

Mr.  TREADWELL.— The  whole  matter  has  got 
to  be  laid  before  the  Court  for  the  Court  to  see  the 
whole  situation. 

COURT. — I  think  I  understand  it,  about  that  ditch 
now. 
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Mr.  TREAD  WELL.— I  would  like  to  renew  that 
other  question,  your  Honor  now,  under  the  present 
circumstances. 

Q.  Besides  these  things,  you  also  built  another 
flume,  or  a  flume  taking  out  of  the  river  at  the  same 
time  you  built  this  ditch,  did  you  not  ? 

Mr.  WEBSTER.— That  we  object  to.  That  is  not 
charged  in  this  case;  not  a  word  been  mentioned  on 
the  subject. 

COURT.— Where  is  that  flume  1 

Mr.  TREAD  WELL.— On  the  west  side  of  the 
river,  taken  out  above. 

COURT. — On  the  west  side,  taken  out  above  this 
new  dam? 

Mr.  TREADWELL.— Yes. 

COURT. — You  may  ask  about  that. 

A.  The  new  flume  was  built  along  after  this  ditch 
was  constructed.  The  new  flume  was  built  to  connect 
an  old  ditch  that  I  had  with  he  dam,  in  order  to 
irrigate  a  little  garden  plot  that  I  had. 

COURT.— On  the  west  ? 

A.  On  the  west  side,  yes. 

COURT.— Is  that  being  used  now? 

A.  Never  has  been  used.     Never  was  used  at  all. 

COURT. — I  think  that  is  enough  about  that. 

Mr.  TREADWELL.— That  is  all.  I  think  that 
covers  everything. 

[Testimony   of   George   W.    Young — Redirect 
Examination  (Portions  of).] 

Redirect  Examination. 
Q.  Just  one  other  question  I  would  like  to  ask 
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to  make  perfectly  clear  what  I  deem  to  be  a  very 
important  factor.  Is  there  any  more  water  goes  out 
or  will  go  out  through  the  Hotchkiss  ditch,  [303] 
by  reason  of  the  new  dam,  than  there  would  be  if  the 
old  Young  dam  was  kept  as  it  had  always  been  ? 

A.  No. 

Q.  Then  the  only  effect  of  this  new  dam,  so  far  as 
the  Hotchkiss  ditches  are  concerned,  is  simply  to  be 
a  substitute  for  the  old  dam  which  went  out,  or  which 
rotted  away — the  old  Young  dam?        A.  Yes. 

COURT. — If  that  is  true,  what  is  the  reason  that 
you  have  that  headgate  in  there  to  prevent  water 
from  running  from  the  Hotchkiss  ditch  back  into  the 
river?        A.  The  headgate? 

COURT. — No,  below  the  headgate.  I  understood 
you  to  say  a  while  ago  that  there  was  a  headgate  into 
the  place  where  the  old  ditch  came  out  ?        A.  Yes. 

COURT.— Before  the  change? 

A.  From  the  head  of  the  ditch  ? 

COURT. — I  understood  you  to  say  that  sometimes 
that  gate  was  kept  in  there  for  the  purpose  of  keep- 
ing the  water  from  running  from  the  ditch  back  into 
the  channel  of  the  river. 

A.  Sometimes,  yes,  it  is. 

COURT. — How  do  you  reconcile  that  with  the  fact 
that  you  say  now  the  new  dam  does  not  raise  the 
water  any  higher  above  the  new  dam,  than  the  old 
dam  raised  the  water  at  the  same  point  ? 

A.  Well,  the  old  dam  has  gone  out  and  doesn't 
back  the  water  up. 

COURT.— I  know.     Supposing  the  old  dam  was 
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there.     I  understood  you  to  say  a  while  ago,  that 

with  the  old  dam  there,  it  would  raise  the  water 

practically  the  same  height  above  the  new  dam  that 

the  new  dam  raises  it  now?        A.  Yes,  it  would. 

[304] 

COURT.— Is  that  a  fact? 

A.  Yes. 

Q.  In  that  way  the  water  would  run  out  that  old 
headgate  ? 

A.  The  old  headgate  ?    Run  into  the  old  headgate. 

Mr.  WEBSTER.— Run  into  the  old  Hotchkiss 
ditch. 

COURT. — I  understand.  You  went  over  that  a 
while  ago.  I  didn't  know  why  he  should  keep  the 
headgate  closed  in  that  ditch  for  the  purpose  of  keep- 
ing the  water  in  the  ditch  from  running  into  the 
channel  below  the  new  dam.  I  was  wondering  how 
that  could  be  reconciled. 

Mr.    WEB8TER.— The  old   dam  being  out,   of 

course  lowered  the  water  below.     That  is  all.     [305] 

********* 

(Examination  by  Mr.  WEBSTER.) 

Q.  There  is  one  other  question  in  another  case. 
Do  you  know  where  the  People 's  Ditch  is  ? 

A.  Yes,  sir. 

Q.  And  do  you  know  where  their  headgate  is  ? 

A.  Yes,  sir. 

Q.  Do  you  know  anything  about  the  condition  of 
that  headgate  along  in  March  or  April,  along  in  April 
when  you  were  there,  or  were  you  there  in  April  ? 

A.  Yes,  I  was  there  in  April. 
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Q.  What  was  the  condition  of  it  then  ? 

A.  It  was  closed  up. 

Q.  How  late  in  April  do  you  remember  you  were 
along  there?        A.  I  think  it  was  on  the  17th. 

Q.  Had  you  been  along  there  before — different 
times  ? 

A.  Yes.  Not  at  the  headgate.  I  had  crossed  the 
ditch. 

Q.  Was  there  any  water  in  the  ditch  you  could  tell  % 

A.  Yes,  there  was  some  water  in  the  ditch.     [30G] 

Q.  That  was  when — in  March  ? 

A.  That  was  in  April. 

Q.  In  April?        A.  Yes. 

Q.  When  was  it  you  saw  the  headgate? 

A.  About  the  17th,  I  think. 

Q.  That  was  closed  then  ? 

A.  Yes,  it  was  closed. 

[Testimony   of   George   W.   Young— Recross- 
examination.] 

Recross-examination. 
Q.  When  was  it  you  saw  the  water  in  the  ditch  ? 
A.  About  the  15th  or  16th,  along  the  same  date. 
I  was  backwards  and  forwards  there,  two  or  three 

days. , 

Q.  You  don't  know  who  opened  that  ditch? 

A.  No,  I  do  not. 

Q.  Why  do  you  shake  your  head  in  that  way  if  you 
do  know?        A.  Well,  I  don't  know,  no. 

Q.  You  have  a  pretty  good  idea,  then,  I  think? 
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A.  As  to  who  opened  the  ditch  ? 

Q.  Yes.        A.  No,  sir. 

Q.  You  don't  know  anything  about  it? 

A.  No,  I  don't  know  anything  about  it  at  all. 

Witness  excused.     [307] 
********* 

[Testimony    of    Hull    Hotchkiss  —  Direct 
Examination.] 

HULL  HOTCHKISS,  a  witness  called  on  behalf 
of  the  defendants,  being  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(Questions  by  Mr.  WEBSTER.) 

Q.  Do  you  live  in  Harney  County*? 

A.  Yes,  sir. 

Q.  Have  lived  there  for  a  good  many  years? 

A.  Yes,  sir. 

Q.  Your  business  is  that  of  farmer  and  stock 
raiser  ? 

A.  Yes,  sir. 

Q.  Are  you  acquainted  with  the  Young  ditch,  that 
Mr.  Young  has  testified  about  ?  A.  Yes,  sir. 

Q.  You  have  heard  that  testimony  here  in  the 
courtroom?        A.  Yes. 

Q.  Are  you  the  Hotchkiss  mentioned  in  that  testi- 
mony, as  having  an  interest  with  Mr.  Thornburg  in 
the  ditch  which  leads  from  the  river  on  the  west  side  ? 

A.  I  am. 

Q.  That  was  formerly  to  serve  what  was  known 
as  your  property  and  the  Voegtly  property,  wasn't 
it?        A.  Yes,  sir. 
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Q.  That  ditch  was  there  at  the  time  the  decree  in 
1901,  the  original  decree  in  this  case,  was  rendered? 

A.  Yes,  sir. 

Q.  At  that  time  was  there  a  dam  in  the  river  1 

A.  Yes,  sir. 

Q.  Where  was  that  dam,  Mr.  Hotchkiss? 

A.  That  dam  was  down  about — somewheres  down 
about  300  yards  south  of  the  north  line  of  section  30. 

Q.  You  have  been  acquainted  with  that  dam  for 
how  long? 

A.  Ever  since  it  has  been  put  in.  In  fact,  I  helped 
put  it  in.     [311] 

Q.  You  have  lived  there  how  long?  How  long 
have  you  lived  there? 

A.  Going  on  28  years. 

Q.  How  long  have  you  lived  upon  land  where  you 
have  used  the  w^ater  from  what  is  known  as  the  Hotch- 
kiss ditch?        A.  25  years. 

Q.  You  helped  build  the  old  Young  dam,  or  the 
Young  dam? 

A.  I  helped  build  that,  before  I  became  owner  of 
this  land. 

Q.  In  the  construction  of  that  Young  dam,  were 
there  boards  across  the  front  of  it  which  were  a  part 
of  the  permanent  structure  ?        A.  Yes,  sir. 

Q.  How  high  were  those  boards  ? 

A.  Well,  there  were  three-inch  boards  put  in,  and 
the  slope,  I  suppose  would  make  them  about  30  inches, 
something  like  that. 

'Q.  They  were  put,  the  pieces  running  upright — or 
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rather,  the  pieces  of  the  bridge  against  which  the 

movable  boards  will  stand,  on  a  slant?        A.  Yes. 

Q.  These  boards  were  nailed  at  the  bottom  just  as 
the  movable  boards  would  be  if  they  went  on  down? 
A.  Yes. 

Q.  There  were  three  12-inch  boards  on  that  slant? 
A.  Yes. 

COURT.— That  is  the  old  dam  you  are  talking 
about  ? 

Mr.  WEBSTER.— That  is  the  old  dam,  if  your 
Honor  please. 

Q.  When  the  boards  were  out  of  the  old  dam,  what 
would  be  the  condition  of  the  water  in  the  river  at 
the  head  of  your  ditch  there  ? 

A.  I  would  be  getting  a  good  head  of  water  out  at 
the  present  time. 

Q.  If  the  old  Young  dam  was  there,  as  it  always 
had  been? 

A.  As  it  was  maintained  before  the  decree.     [312] 
Q.  At  the  time  when  that  decree  was  rendered,  how 
was  the  water  carried  down  in  the  ditch  to  your  prop- 
erty ?    What  kind  of  a  ditch  was  it,  compared  with 
what  it  is  now  ? 

A.  Well,  that  ditch  there  then  was  about  ten  foot 
wide,  and  we  afterwards  put  that  headgate  in;  that 
narrowed  it  down  to  three-foot  four  in  width,  and  it 
is  about  three  and  a  half  feet  deep. 

Q.  Well,  leaving  the  headgate,  going  down  the 
ditch  along  the  road  there,  what  is  the  condition  of 
the  ditch  now  in  respect  to  what  it  was  at  the  time 
the  decree  was  rendered  ? 
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A.  Well,  that  there  road  has  been  throwed  up — no, 
the  road  was  throwed  up  before  this  decree — but  we 
get  the  water  just  the  same.  It  don't  help  me  a  bit 
in  the  world. 

Q.  Nor  hurt  you  ?  

A.  No,  neither  helps  nor  hurts. 

Q.  Well,  does  it  result  in  any  greater  waste  of  wa- 
ter coming  down  there  than  it  did  before  the  decree 
was  rendered  ?        A.  No,  it  does  not. 

Q.  This  water  comes  to  you  and  from  }-ou  on  down 
to  the  Voegtly  place,  doesn  't  it  1        A.  Yes. 

Q.  Well,  what  is  the  condition  of  that  old  Young 
dam  now  ? 

A.  Well,  there  ain't  but  very  little  left  of  it. 

Q.  It  is  no  obstruction  to  the  water  at  all  ? 

A.  Not  a  bit. 

Q.  Nor  has  no  use  as  a  dam? 

A.  Has  no  use  as  a  dam  at  all. 

Q.  Hasn  't  been  used  for  how  long  ? 

A.  I  don't  think  it  has  been  used  for  the  last  seven 
or  eight  years. 

Q.  Do  you  know  of  another  dam  that  has  been  con- 
structed up  just  north  of  the  section  line  of  30? 

A.  Yes,  sir.     [313] 

COURT. — You  say  the  old  dam  has  not  been  used 
for  when  I 

A.  For  seven  or  eight  years.  , 

Q.  And  you  are  acquainted  with  that  new  dam  I 

A.  Yes,  sir. 

Q.  How  high  is  the  board  across  the  front  of  that 
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dam  constituting  a  part  of  the  permanent  structure? 

A,  Well,  it  would  be  right  around  a  foot,  I  think, 
I  never  measured  it. 

COURT. — Let  me  inquire.  In  the  Young  case,  I 
imderstand  that  new  dam  was  in  litigation ;  that  is  to 
say,  the  construction  of  it  and  the  boards  in  it.  What 
judgment  was  entered  in  that  case  as  to  that  new 
dam? 

Mr.  WEBSTER.— There  wasn't  any.  Mr.  Young 
was  required  to  remove  the  boards.     That  is  all. 

COURT.— Clear  do\^rQ  to  the  floor? 

Mr.  WEBSTER.— No.  The  evidence  showed 
there  were  some  boards  there  floated  in,  some  mov- 
able boards  had  either  floated  in  or  he  put  them  in. 
The  evidence  show^ed  that  when  he  took  the  boards 
out  that  he  had  had  the  removable  boards  in  there, 
and  that  when  he  took  them  out,  he  didn't  take  them 
all  out,  but  he  took  out  what  he  claimed  was  enough 
to  allow  the  free  flow  of  the  river.  The  Judge  said 
that  was  not  enough ;  he  had  to  take  them  all  out. 

COURT. — He  had  to  take  them  all  out  down  to  this 
permanent  board  ? 

Mr.  WEBSTER.— Yes. 

COURT. — Is  that  your  understanding? 

Mr.  TREADWELL.— I  think  Judge  Webster  is 
correct  in  stating  he  was  cited  for  contempt  for  di- 
verting the  water,  having  the  boards  in  to  divert  the 
water.  At  that  time  it  developed  that  w^e  didn't 
know  [314]  that  this  new  dam  had  been  con- 
structed.    In  drawing  our  affidavit,  we  simply  as- 
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sumed  from  the  report  that  the  boards  were  in,  that 
it  was  the  same  as  the  old  Young  dam.  On  the  hear- 
ing, it  then  developed  that  it  was  a  new  dam  that  they 
had  constructed.  And  it  was  then  shown  the  circum- 
stances under  which  it  had  been  constructed,  and  the 
Court  held,  in  the  way  of  an  opinion,  that  not  only 
had  they  violated  the  decree,  by  putting  the  boards 
in  and  using  it,  but  that  also  the  whole  thing  was  in 
violation  of  the  decree  and  he  was  told  that  he  could 
purge  himself  of  the  contempt  by  paying  the  costs 
and  only  obstructing  the  river  in  the  way  he  had  done 
before,  nameh^  by  the  old  dam. 

Mr.  WEBSTER.— We  will  discuss  that  when  we 
come  to  the  argument. 

COURT. — Yes,  I  was  wondering  whether  we  were 
relitigating  an  old  subject. 

Mr.  TREAD  WELL.— We  certainly  are,  your 
Honor,  He  was  required  to  remove  that  dam,  accord- 
ing to  my  contention. 

Mr.  MINOR. — I  have  the  opinion. 

Mr.  WEBSTER.— I  mil  read  it  if  your  Honor 
wants  to  hear  it.  This  man  was  never  cited  for  any 
contempt  for  building  that  dam. 

Mr.  TREADWELL.— No,  but  he  is  cited  now. 

Mr.  WEBSTER.— Yes,  he  certainly  is.  He  knows 
that.     He  has  a  suspicion  of  that  kind. 

Q.  Now,  Mr.  Hotchkiss,  if  you  took  the  new  dam 
out,  and  put  the  old  Yoimg  dam  back  in,  with  the  re- 
movable boards  all  out,  what  would  be  the  condition 
of  the  river,  as  to  the  height  of  the  river  then,  up 
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above  where  the  new  dam  is,  where  the  new  dam  is 

now? 

A.  It  would  be  up  about  on  a  level  with  where  the 
new  dam  is  now,  w^here  the  water  stands.  There  is 
practically  no  fall  there,  from  the  new  dam  down  to 
the  old  dam.  That  water  stands  practically  [315] 
dead. 

COURT. — How  much  water  do  you  claim  you  were 
entitled  to  through  the  Hotchkiss  ditch  *? 

A.  Sufficient  to  irrigate  that  land.  There  is  no 
amount  specified. 

COURT. — How  much  land  have  you  got  there  ^ 

A.  I  have  a  quarter  section. 

Mr.  WEBSTER. — When  the  dams  are  open,  the 
decree  gives  them  the  right  to  all  water  naturally 
flowing  in  the  ditches. 

Q.  After  the  old  dam  rotted  out,  and  the  new  dam 
was  put  in,  j^ou  constructed  a  short  ditch  from  above 
the  new  dam  connecting  with  your  ditch  system, 
didn^tyou?        A.  Yes,  sir. 

Q.  And  I  want  you  to  tell  the  Court  whether,  wdth 
that  construction  all  open  and  the  new  dam  open  you 
get  any  more  water  in  your  ditches  than  you  would 
in  the  old  way  as  it  was  when  the  decree  was  origi- 
nally rendered  ?        A.  I  do  not. 

Q.  Do  you  get  any  more  w^ater — will  you  get  any 
more  water  with  the  boards  in  the  dam,  through  your 
system  than  you  would  with  the  use  of  the  old  dam 
as  it  was  at  the  time  the  decree  was  rendered  ? 

A.  No. 
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COURT. — What  period  of  time  were  you  entitled 
to  use  that  water  ? 

A.  Well,  the  water  that  would  flow  out  of  the 
ditches  without  any  obstruction,  it  could  come  out  any 
time,  but  we  put  the  boards  out  the  12th  of  May. 

COURT.— That  is,  to  divert  the  water? 

A.  Yes,  so  as  to  divert  the  water. 

COURT. — You  put  the  boards  in  so  as  to  divert 
the  water,  the  12th  of  May?     [316] 

A.  Yes,  sir. 

COURT. — But  you  are  not  entitled  to  have  the 
water  come  out  of  there  before  that  time? 

A.  My  understanding  is  we  are,  such  water  as  will 
naturally  flow. 

Mr.  WEBSTER.— Such  water  as  will  come  with- 
out the  boards  being  in  ? 

COURT. — Without  any  obstruction  in  the  river. 

A.  Yes. 

Mr.  WEBSTER.— Without  the  boards  being  in 
the  dam,  with  the  dams  open,  they  are  entitled  to  the 
flow  in  their  ditches. 

COURT. — ^Then  I  understand  you,  without  the 
boards  being  in  the  dam,  the  water  is  diverted  above 
your  dam  now,  out  into  the  Hotchkiss  ditch  ? 

A.  I  didn't  quite  understand  that. 

COURT. — I  asked  you,  without  the  boards  being 
in  the  new  dam,  any  of  the  boards  being  in  the  new 
dam,  and  in  the  situation  the  dam  is  in,  at  the  present 
time,  the  water  is  diverted  out  into  your  ditch  ? 

A.  Yes. 
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COURT.— And  the  diversion  comes  through  the 
connection  that  you  have  made  from  your  ditch  to 
the  channel  of  the  stream  ?        A.  Yes. 

Q.  And  if  the  new  dam  was  all  out,  and  the  old 
Young  dam  was  in,  and  open,  would  the  water  then 
flow  into  your  ditch? 

A.  It  would  be  practically  the  same. 

Q.  The  same  as  it  does  now?        A.  Yes. 

Q.  So  that  the  only  difference  is  that  the  water  is 
coming  out  of  the  river  into  your  ditches  a  few  feet 
above  what  it  would  if  the  old  Young  dam  was  in  as 
it  was  at  the  time  of  the  decree  ?        A.  Yes. 

COURT. — Did  you  have  a  survey  made  and  levels 
taken  at  the  [317]  time  you  constructed  the  new 
dam,  to  ascertain  whether  or  not  you  were  raising 
the  water  any  higher  than  the  old  dam  raised  it  ? 

A.  I  never  had  anything  to  do  about  building  the 
new  dam.     I  hadn't  a  thing  in  the  world  to  do  with  it. 

Q.  That  was  built  by  Mr.  Young  and  Mr.  Hanley  ? 

A.  I  don't  know  who  it  was  originally  built  by. 

Mr.  WEBSTER. — There  are  several  other  charges, 
different  places,  against  this  defendant.  What  other 
one? 

Mr.  TREAD  WELL.— A  new  dam. 

Mr.  WEBSTER. — You  charge  him  with  the  new 
Voegtly  dam  ? 

Mr.  TREADWELL.— No,  I  guess  not.  I  guess 
this  is  the  only  place  he  is  charged. 

Mr,  WEBSTER. — You  had  his  name  in  a  time  or 
two? 
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Mr.  TREABWELL.— That  was  by  mistake,  and 
it  was  stricken  out. 

Mr.  WOOD. — He  is  in  twice,  though. 

Mr.  TREADWELL.— He  is  charged  with  the  new- 
dam,  the  new  Voegtly  dam. 

Mr.  WEBSTER.— Is  he  1 

Mr.  TREADWELL.— Page  6  of  the  affidavit. 

Mr.  ERSKINE  WOOD.— He  is  charged  with 
Thornhurgh  with  putting  hay  and  manure  in  the  old 
Voegtly  dam. 

Q.  Do  you  know  the  old  Voegtly  dam,  Mr.  Hotch- 
kiss?        A.  Yes,  sir. 

Q.  And  do  joii  know  about  the  new  dam  that  is 
being  constructed  there?        A.  Yes,  sir. 

Q.  Have  j^ou  any  interest  in  those  properties,  any 
of  them  ?        A.  No,  sir. 

Q.  Well,  have  you  had  anything  to  do  with  the  con- 
struction of  them,  and  if  you  have,  tell  the  Court  what 
it  is. 

A.  I  never  have  had  anything  to  do  with  them. 
[318] 

Q.  Nothing  at  alH  A.  Nothing  at  all. 

Q.  Never  helped  build  themf 

A.  I  did  help  build  the  old  one,  but  I  was  working 
for  Mr.  Voegtly  at  the  time. 

Q.  When  was  that? 

A.  That  was  in  the  fall  of  1895. 

Q.  Oh,  yes.  I  guess  they  don't  go  that  far  back. 
Have  you  been  hauling  manure  and  putting  it  down 
there?        A.  No,  sir. 
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Q.  Or  stack  bottom,  or  anything?        A.  No,  sir. 

Q.  Had  anything  to  do  with  it  ? 

A.  Not  a  thing. 

■Q.  Last  year,  or  this  time,  or  any  yearf 

A.  At  no  time — no  time  whatever ;  never  have  had 
anything  to  do  with  it. 

Mr.  WOOD. — 'I  would  like  to  ask  you  a  question. 
You  don't  seem  to  have  done  anything,  but  I  want  to 
know  whether  Mr.  Hanley  aided  or  abetted  you  in 
doing  it  ?        A.  No. 

Mr.  WOOD. — Ever  have  any  talk  about  your  do- 
ing it,  about  your  irrigation  ?        A.  No. 

Q.  You  know^  the  Voegtly  dam,  you  say  ? 

A.  Yes. 

Q.  Do  you  know  whether  it  has  been  used,  or  not, 
the  last  several  years  ? 

A.  It  has  been  used  continuously  since  1895. 

COURT. — At  what  time  in  the  year? 

A.  Well,  I  think  from  the  12th  of  May  till  the  1st 
of  July.     That  I  w^ould  not  be  positive  of. 

[Testimony  of  Hull  Hotchkiss — Cross-examination.] 

Cross-examination. 
(Questions  by  Mr.  TREAD  WELL.) 

Just  one  or  two  questions.  When  did  [319] 
you  put  in  the  ditch  from  the  new  Young  dam  that 
connects  wdth  your  old  ditch? 

A.  I  think  this  will  be  the  second  year.  I  would 
like  to  state  to  the  Court  that  that  was  put  in  just 
temporarily  till  we  put  in  our  own  dam. 

Q.  You  intend  to  put  in  another  dam,  do  you? 
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A.  We  intend  to  put  in  a  dam  where  the  old  dam 
stood. 

Q.  Is  Mr.  Young  going  to  join  with  you  in  that, 

too?        A.  Yes. 

Q.  So  that  is  the  program,  is  it?        A.  Yes,  sir. 

COURT.— You  are  going  to  tear  out  the  new  dam  I 

A.  I  have  nothing  to  do  with  it. 

Q.  When  did  you  open  the  ditch  this  year? 

A.  I  took  the  board  out  of  the  headgate  there,  I 
think  along  about  the  1st  of  March,  if  I  remember 
right. 

Q.  There  really  is  not  any  headgate  in  your  ditch, 
is  there  ?        A.  There  sure  is. 

Q.  Well,  I  wasn't  sure.     Is  there  a  headgate  in  it? 

A.  Yes. 

q.  A  wooden  structure?        A.  Yes,  sir. 

Q.  You  took  the  boards  out  ? 

A.  I  took  one  board  out— the  top  board.  There 
is  four  eight-inch  boards  in  there. 

Q.  The  1st  of  March? 

A.  Along  about  that  time. 

Q.  And  had  Avater  there  ever  since  ?        A.  Yes. 

Q.  That  stands  on  both  sides  of  the  county  road, 
don't  it?        A.  Yes. 

iQ.  And  about  16  feet  wide  across  the  surface,  isn't 
it,  the  water?        A.  I  guess  it  is,  yes. 

Q.  How  deep  do  you  suppose  you  keep  it  standing 
there  along  that  road?  How  deep  is  that  hole  down 
there  ? 

A.  Well,  in  the  lowest  place— in  that  lowest  place 
in  19,  some     [320]     place  along  around  a  foot. 
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Q.  Only  a  foot  deep? 

A.  I  mean  on  the  level  "Toimd,  right  on  the 
meadow. 

Q.  That  is  not  what  I  am  talking  about.  I  am 
talking  about  in  these  two  ditches  along  the  road, 
where  it  is  16  feet  wide,  how  deep  is  it? 

A.  Right  there,  I  suppose  it  would  be  right  around 
two  feet. 

Q.  Isn't  it  a  fact  that  you  keep  it  up  so  high  there, 
that  it  has  backed  out  onto  Mr.  Hanley's  section  19  ? 

A.  It  backs  up  onto  19. 

Q.  Does  that  belong  to  Mr.  Hanley's  company? 

A.  Yes. 

Q.  Backs  right  up  there  on  it,  subirrigates  it,  in 
fact  irrigates  the  surface  of  it? 

A.  It  irrigates  part  of  it. 

Q.  You  keep  the  bank  up  in  3^our  land — you  have 
it  banked  up  along  your  property  all  along  the  road, 
haven't  you? 

A.  Yes,  I  have.     There  is  several  cuts  there. 

Q.  Instead  of  letting  it  flow  freely,  onto  your 
property,  you  keep  it  banked  up,  and  hold  it — have 
a  little  levee  along  there,  to  keep  it  kind  of  off  your 
property  ? 

A.  You  understand  about  the  center  of  my  land, 
there  is  a  low  place  that  I  am  obliged  to  levee  up  to 
force  it  over  to  the  west  side. 

Q.  The  west  side  of  what  ? 

A.  The  west  side  of  my  place. 

Q.  So  in  order  to  get  it  over  here,  you  hold  the 
water  up,  and  levee  it  up,  to  force  it  clear  over  there, 
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and  that  also  backs  it  up  on  Mr.  Hanley  ?        A.  Yes. 

Q.  What  arrangement  have  you  with  Mr.  Hanley 
as  to  19  ?        A.  Not  a  thing. 

Q.  Which  section  have  you  got  jointly  with  Mr. 
Hanley  ?i  [321]  Oh,  I  beg  your  pardon,  I  was 
thinking  of  Mr.  Thornburg,  instead  of  ^^ourself,  Mr. 
Hotchkiss.  Then  the  water,  after  it  runs  off  you, 
goes  down  onto  Mr.  Thornburg  ? 

A.  Yes,  goes  onto  Thornburg. 

Q.  You  have  had  water  there  all  of  March  and  all 
of  April,  this  year?        A.  I  think  so. 

Q.  You  are  keeping  right  on  having  it? 

A.  Yes,  sir,  I  am. 

[Testimony    of    Hull    Hotchkiss  —  Redirect 
Examination. 

Redirect  Examination. 

Q.  When  you  say  you  expect  to  build  another 
dam,  you  mean  to  restore  the  old  Young  dam,  just 
as  it  was  at  the  time  the  decree  was  made  ? 

A.  Yes,  sir. 

Q.  And  as  the  decree  permitted? 

A.   Yes,  sir,  as  the  decree  permitted. 

COURT. — -You  say  you  are  going  to  rebuild? 

A.  All  three  of  us. 

COURT.— You  and  Voegtly  ? 

A.  I  and  Thornburg  and  Mr.  Young. 

COURT. — Then  as  far  as  you  three  are  concerned^ 
you  will  abandon  the  new  dam  ? 

A.  Why,  I  never  have  had  anything  to  do  with  it. 
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examination. 

Reeross  Examination. 

Q.  You  built  your  ditch  up  ahead  of  it,  didn't  you, 
to  get  the  benefit  of  itt 

A.  Yes.  Well,  I  get  that  benefit  of  it;  I  will  ad- 
mit that.  But  it  was  only  till  we  could  get  this 
other  dam  put  in.  We  don't  take  any  more  water. 
Redirect  Examination. 

Q.  Let  me  ask  again — I  am  afraid  I  didn't  get  it — 
speaking  of  the  ditches  that  lead  out  and  the  levees 
that  you  answered  about  [322]  here,  is  that  in 
the  same  condition,  or  isn't  it  in  the  same  condition 
as  it  was  at  the  time  when  the  decree  of  1901  was 
rendered?        A.  Yes,  sir. 

Q.  Has  stayed  that  w^ay  ever  since? 

A.  Stayed  that  way  ever  since. 

Witness  excused.     [323] 

[Testimony    of    Carey    Thornburg — Direct 

Examination  (Portions  of).] 
CAREY  THORNBURG,   a  witness  called  on  be- 
half of  the  defendants,  being  first  duly  sworn,  testi- 
fied as  follows. 

Direct  Examination. 
(Questions  by  Mr.  WEBSTER.) 
You  live  in  Harney  County  ? 
A.  Yes,  sir. 

Q.  How  long  have  you  lived  there  ? 
A.  I  have  lived  in  Harney  County  about  30  years. 
Q.  What  is  your  business? 
A.  I  have  got  a  little  ranch  up  there. 
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Q.  Whom  did  you  get  it  of? 

A.  Charley  Voegtly. 

Q.  When  did  you  buy  it  ? 

A.  I  bought  it  in  the  fall  of  1900. 

Q.  Fall  of  19O0.     Got  a  deed  to  it  then? 

A.  Yes,  sir. 

Q.  Owned  it  ever  since?        A.  Yes,  sir. 

Q.  What  is  the  description  of  it,  do  .you  know  ? 

A.  It  is  meadow  land. 

Q.  I  know.  I  mean  the  legal  subdivisions.  Do 
you  know  what  they  are  ? 

A.  Well,  I  don't. 

COURT.— What  section  is  it  in? 

A.  In  section  30. 

Mr.  TREAD  WELL.— It  is  the  southwest  quarter 
of  section  30. 

A.  The  southwest  quarter  of  section  30. 

COURT.— That  would  be  this  quarter  here? 

A.  Yes. 

Q.  Where  do  you  get,  or  have  you  been  getting 
water  for  irrigation  there  ? 

A.  Erom  this  old  Voegtly  dam.     [324] 

Q.  Do  you  get  any  water  from  the  Hotchkiss 
ditch? 

A.  I  do  when  there  is  a  surplus  of  water  turned 
out  above,  and  all  gets  mingled  together,  I  get  a  ben- 
efit from  the  upper  part  there,  from  different 
sources. 

Q.  Was  that  the  ditch  that  Mr.  Voegtly  got  his 
water  from — that  Hotchkiss  ditch? 

A.  I  think  he  got  some  water  from  there,  yes. 
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Q.  Were  you  acquainted  with  the  Youni;-  dam,  the 
old  dam  that  was  in  there  on  George  Youn;^'s  prop- 
erty? 

A.  Why,  that  old  dam  w^as  in  action  some  time 
after  I  bought  this  place,  several  years,  yes. 

Q.  Are  you  acquainted  with  a  new  dam  that  has 
been  built  up  above  there  on  31  ?     No,  not  31. 

A.  19. 

Q.  19,  yes.        A.  Yes,  I  have  seen  it. 

Q.  Just  above  the  north  line  of  31.  Are  you  able 
to  tell  the  Court  anything  in  reference  to  the  rela- 
tive height  of  these  dams  when  the  boards  were  out, 
the  old  dam  and  the  new  dam,  as  to  making  obstruc- 
tions in  the  flow  of  the  river  f 

A.  Well,  I  should  judge  they  were  about  the  same 
on  about  the  same  level. 

Q.  Have  you  any  interest  in  the  new  dam? 

A.  None  whatever. 

Q.  Did  you  construct  the  little  short  ditch  that 
leads  from  above  the  new  dam  into  the  Hotchkiss 
ditch? 

A.  I  did  not;  didn't  have  a  thing  to  do  with  it. 

Q.  That,  however,  carries  water  down  through  a 
system  that  does  take  the  water  onto  you  finally? 

A.  Yes,  sir. 

Q.  Where  do  you  get  the  most  of  your  water? 

A.  From  the  old  Voegtly  dam;  always  have. 
[325] 

Q.  You  always  haA^e  got  it  from  there,  ever  since 
you  have  had  that  place?        A.  Yes,  sir. 

Q.  How  do  you  get  it  out  from  there  ? 
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A.  By  putting-  the  boards  in  and  making  it  over- 
flow the  banks  in  those  little  natural  cuts  that  are 
there,  and  they  are  all  small,  but  I  get  the  most 
benefit  from  subirrigation  system  along  the  river 
there.  The  banks'  are  high,  and  it  would  be  impos- 
sible to  get  it  from  any  other  source  only  from  that 
old  Voegtly  dam. 

Q.  And  you  get  a  subirrigation  more  than  you  do 
the  surface  irrigation?        A.  Yes. 

COURT. — That  is  subirrigation  from  the  river 
itself?        A.  Yes,  sir,  when  the  boards  are  in. 

Q.  Is  there  a  ditch  leading  out  from  that  dam  to 
the  west  there? 

A.  There  is  a  ditch;  yes,  there  is  a  ditch  from  the 
Voegtly  dam. 

Q.  From  the  Voegtly  dam.  I  think  it  is  on  this 
little  map  here. 

A.  Leading  out  from  that  dalii  above  the  dam, 
right  here,  but  it  was  built  more  for  a  drain  ditch, 
from  the  low  grounds  on  Mr.  Smith,  and  also  myself; 
in  high  times,  it  leads  this  water  off,  you  know\  But 
in  irrigation  time,  I  keep  that  ditch  closed  up,  prac- 
tically closed  up.  When  I  have  got  the  boards  in 
the  Voegtly  dam,  if  I  didn't,  it  would  run  out  so 
much  that  it  would  be  a  damage  to  me. 

Q.  Now,  before  I  go  further  into  that  Voegtly 
dam,  I  want  to  ask  you  whether  you  take  from  the 
Voegtly  dam,  and  the  little  you  get  from  the  Hotch- 
kiss  ditch — whether  you  take  more  water  [326] 
for  the  irrigation  of  your  land  than  w^as  formerly 
taken  through   the  Hotchkiss  ditch,  and  brought 
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around  there  to  irrigate  that  land '? 

A.  Why,  I  would  have  to  take  out  more  if  I  had 
to  abandon  this  dam. 

Q.  Do  you  mean  if  you  abandoned  the  Voegtly 
dam,  it  would  take  more  water  brought  around  by 
the  Hotchkiss  ditch,  to  irrigate  your  land,  than  it 
does  the  way  you  do '^        A.  Yes. 

Q.  Is  that  a  fact? 

A.  That  is  a  fact  that  can  be  proven  right  along. 

Q.  That  using  the  Voegtly  dam  as  you  do,  you  use 
less  water  than  you  would  if  you  brought  the  water 
around  through  the  Hotchkiss  ditch  ? 

A.  Yes,  sir. 

Q.  I  believe  you  are  now  building  a  new  dam  there 
above  the  Voegtly  dam?        A.  Yes,  sir. 

Q.  Who  is  doing  that?        A.  I  am. 

Q.  You  employed  Mr.  Smith  and  these  other 
people  to  work  on  it,  did  you  ?        A.  Yes,  sir. 

Q.  What  is  that  being  built  for? 

A.  To  take  the  place  of  this  old  dam;  that  is  im- 
mediately above  to  take  the  place  of  this  old  dam. 

Q.  The  old  Voegtl}^  dam  is  worn  out? 

A.  Yes,  it  has  washed  underneath,  and  impossi- 
ble to  use  it  any  longer. 

Q.  What  is  the  condition  of  the  river  there,  with 
reference  to  being  wide  or  narrow  about  this  place  ? 

A.  It  is  wider  there  than  most  any  place  along 
that  river,  above     [327]     or  below  either. 

Q.  How  far  above  the  old  dam  is  the  new  one  ? 

A.  Oh,  about  50  feet,  I  should  judge.  I  never 
measured  it. 
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Q.  What  is  the  channel,  or  what  is  the  flow  of  the 
river  there?     Is  it  rapid  or  sluggish,  or  w^hat? 

A.  No,  it  is  sluggish — slow. 

Q.  Almost  no  channel  at  all?  I  mean  almost  no 
flow  at  all  there  ? 

A.  There  is  scarcely  any  flow  at  all. 

Q.  What  is  the  opening  in  the  new  ditch,  the 
opening  for  the  water  to  go  through? 

A.  The  new^  dam? 

Q.  Yes,  ditch,  I  said — the  new  dam. 

A.  It  is  15  feet,  8  inches,  in  the  clear.  We  meas- 
ured it. 

Q.  Is  that  enough  for  the  whole  of  the  river  to  go 
through  there  without  obstruction? 

A.  Well,  I  think  it  is. 

Q.  Is  the  new  dam  as  constructed,  w^hen  it  is  open, 
any  greater  obstruction  to  the  flow  of  the  river  than 
the  old  Voegtly  dam  was,  when  it  w^as  open? 

A.  I  don't  think  it  would  be  an}^  greater  obstruc- 
tion at  that  point,  because  the  river  is  wider  there 
than  it  is  below  or  above,  and  this  dam  is  as  wide — 
this  dam  is  as  wide  as  other  dams  above  me. 

Q.  How  is  it  with  reference  to  Smith's  dam? 

A.  It  is  wider  than  the  Smith  dam. 

Q.  You  mean  the  opening  is  wider  ?        A.  Yes. 

Q.  How  is  it  with  reference  to  the  dam  that  has 
been  called  the  Hanley  dam  up  in  section  19? 

A.  It  is  wider  than  that,  too,  some  wider.     [328] 

COURT. — It  is  not  as  wide  as  the  old  dam, 
though  ? 

A.  No,  it  is  not  as  wide  as  the  old  dam. 
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COURT. — What  is  your  idea  for  making-  that 
narrower,  making  the  opening  narrower  in  that  dam 
than  the  old  one? 

A.  Because  I  thought  it  would  be  less  expense  to 
keep  up  that  width  dam  than  it  would 'be  this  wide 
dam  that  was  put  in  there  clear  across  the  river.  I 
didn't  think  it  was  necessary  to  have  it  in  there 
so  wide,  you  know.  But  it  would  not  obstruct  the 
flow  of  the  river  a  particle;  when  the  water  is  high 
enough  so  that  dam  will  obstruct  the  flow  of  the 
river,  it  would  run  out  of  its  banks  all  along. 

Q.  This  new  dam  is  a  more  expensive  dam  to 
build  than  the  old  one  anyway,  isn't  it? 

A.  Yes,  it  is. 

Q.  But  it  is  not  so  expensive  to  keep  up? 

A.  Not  so  expensive  to  keen  up. 

Q.  How  long  have  you  used  that  old  Voegtly  dam? 

A.  I  have  used  it  myself  15  years. 

Q.  Right  straight  along  all  the  time? 

A.  Every  year. 

COURT.— At  what  time  of  the  year? 

A.  Why,  from  the  12th  of  May  till  the  1st  of 
July. 

Q.  How  did  you  come  to  use  it  just  from  the  12tli 
of  May  till  the  1st  of  July  ? 

A.  Well,  I  suppose  that  that  dam  was  decreed 
in  the  place  of  the  one  above,  which  I  have  learned 
since,  Voegtly  signed  up  there,  instead  of  where  he 
should  sign  up  for  this  dam. 

Q.  You  supposed,  in  other  words,  this  dam  was 
in  the  decree  and  it  is  not,  eh?     [329] 
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A.  That  is  what  I  always  thought,  but  I  found 
out  different. 

Q.  When  did  you  get  the  idea  that  it  was  nott 
When  did  you  learn  that  that  was  wrong? 

A.  Well,  since  this  trouble  arose,  and  we  got  to 
looking  at  it,  looking  it  over. 

COURT. — You  have  had  all  the  water  you  wanted 
there,  by  using  that  from  May  12th  on? 

A.  Yes,  sir. 

COURT. — And  you  had  all  the  water  prior  to  May 
12th  that  you  wanted  to  use? 

A.  From  that  time  on. 

COURT. — No,  I  asked  you  first,  if  you  had  all  the 
water  from  the  use  of  that  dam,  from  May  12th  on 
to  July?        A.  Yes,  sir. 

Q.  You  said  you  did?        A.  Yes. 

COURT. — Well,  now,  at  the  time  prior  to  May 
12th  running  back  into  March,  did  you  have  all  the 
water  on  there  you  wanted  to  use? 

A.  I  never  had  any  at  all. 

COURT.— Well,  you  didn't  need  any? 

A.  I  didn't  need  any,  no.     Didn't  Avant  any.    . 

COURT. — That  is  what  I  wanted  to  know  about. 

Q.  All  this  time,  now,  Mr.  Thornburg,  tell  the 
Court  whether  you  have  been  using  that  dam  in 
good  faith,  believing  that  you  had  a  perfect  right  to 
use  it — whether  you  do  or  do  not  have  a  perfect 
right  to  use  it?        A.  I  have. 

COURT. — He  has  only  been  using  it  after  May 
12th. 

Mr.  TREAD  WELL.— We  deny  their  right  to  use 
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it  at  all,  your  Honor. 

COURT.— Yes,  I  understand.     [330] 

Q.  Are  you  acquainted  with  Mr.  Hanley  ? 

A.  Yes,  sir. 

Q.  William  Hanley — how  long  have  you  known 
him? 

A.  Oh,  I  have  known  him  as  a  neighbor  a  good 
while. 

Q.  Have  you  any  business  connection,  or  business 
relation  with  him  now  f        A.  I  have. 

Q.  What  is  it?    Tell  just  what  it  is. 

A.  I  am  connected  with  him  in  this  way:  I  cut 
hay  and  stack  it,  and  feed  it  out  by  the  ton — contract 
work.  That  is  the  only  way  that  I  am  connected 
with  Mr.  Hanley,  is  by  contract,  cutting  this  hay 
and  feeding  it  out  to  beef  cattle. 

Q.  On  what  section  do  you  have  ? 

A.  On  section  31  and  also  put  the  hay  up  on 
section  19,  right  above  Young. 

Q.  All  your  work  is  contract  work  with  Hanley? 

A.  All  contract  work,  the  whole  thing. 

Q.  Do  you  know  a  dam  known  as  the  Luig  dam? 

A.  Yes,  sir. 

Q.  Where  is  that,  with  reference  to  the  Voegtly 
dam,  above,  or  below  it?  I  call  it  the  Luig  dam. 
Is  that  dam  known  by  another  name  ? 

A.  I  have  always  heard  it  called  the  31  dam. 

Q.  Very  well,  we  will  call  it  the  31  dam,  if  that  is 
more  convenient  to  you,  where  is  that  dam  with 
reference  to  the  Voegtly  dam? 
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A.  It  is  three-quarters  of  a  mile  below  the  Voegtly 
dam. 

Q.  Is  that  on  section  31  ?        A.  Yes,  sir. 

Q.  On  Mr.  Hanley 's  land?        A.  Yes,  sir.  ..  :' 

Q.  Did  you  ever  have  anythin,^  to  do  with  work- 
ing on  that  dam?        A.  Yes,  sir. 

Q.  Whom  were  you  working  for? 

A.  Mr.  Hanley. 

Q.  When  was  that? 

A.  Well,  I  have  had  the  irrigating  of  that  section 
for  the  last  four  3^ears.         [331] 

Q.  Have  you  interest  in  the  dam  yourself  ? 

A.  In  the  Luig  dam? 

Q.  Yes,  the  31  dam? 

A.  None  whatever. 

Mr  WOOD. — While  you  are  looking  that  up,  I 
will  ask  him  a  question.  State  whether  you  ever 
conspired  with  Mr.  Hanley  or  talked  with  him,  laid 
your  heads  together,  to  take  out  this  Avater,  or  do 
any  of  these  things  to  bother  the  company? 

A.  None  whatever. 

Q.  (Mr,  Webster)  Well,  did  Hanley  ever  en- 
courage you  to  do  any  of  this  ? 

A.  No,  sir,  he  never  did.     [332] 
*  *  ******  * 

[Testimony    of    Carey    Thornburg— Cross- 
examination  (Portions  of) .] 

Q.  You  also  say  that  you  have  a  cropping  contract 
with  Mr.  Hanley  on  section  19.  You  have  seen  this 
water  this  year  going  out  at  the  new  Young  dam,  and 
standing  along  on  the  road,  and  being  held  up  there, 
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and  flooded  back  onto  section  19,  haven't  you? 

A.  Yes,  sir. 

Q.  That  is  what  is  irrigating  that  section,  isn't  it? 

A.  No,  sir. 

Q.  It  is  irrigating  a  large  part  of  it,  isn't  it? 

A.  Irrigating  about  five  acres,  I  should  judge. 

Q.  Five  acres  would  be  your  idea  ?        A.  Yes,  sir. 

Q.  You  seem  to  have  great  faith  in  subirrigation 
in  that  country,  haven't  you?  You  say  your  land 
can  be  subirrigated  from  the  river?        A.  Yes. 

Q.  You  have  seen  the  water  there  standing  not 
only  up  to  the  surface  of  the  ground  in  the  ditch 
along  section  19,  but  flooding  back  over  it  ? 

A.  I  don't  call  that  subirrigation. 

Q.  You  don't?        A.  No,  I  call  that  back  water. 

Q.  Did  you  use  the  old  Young  dam  while  it  was  in  ? 

A.  I  never  used  any  of  it,  no ;  I  never  had  anything 
to  do  with  the  old  Young  dam. 

Q.  Well,  the  Young  dam  was  put  in  every  year, 
wasn't  it,  while  it  was  there?        A.  Yes. 

Q.  Did  the  decree  permit  you  to  maintain  it,  and 
irrigate  your  ranch  from  it — doesn't  it?  A.  Yes. 
[333] 

Q.  It  does  irrigate  the  ranch,  doesn't  it? 

A.  A  portion  of  it. 

Q.  Still  you  say  you  did  nothing  about  it  at  all, 
never  touched  it  ? 

A.  Mr.  Hotchkiss  has  been  handling  that  ditch. 
It  is  along  his  line  there,  and  he  has  been  handling  it 
just  about  as  he  wanted  to  all  the  time. 

Q.  You  never  touched  it  at  all;   never   irrigated 
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your  land  at  all  from  that  ditch  f 

A.  What  water  he  turned  on  there,  if  there  was 
enough  to  get  down  on  me,  it  would  benefit  me. 

Q.  You  saw  there  was  enough,  didn't  you,  all  the 
time? 

A.  I  wasn't  interested  in  that  particularly,  because 
I  could  get  all  the  water  I  wanted  from  the  old 
Voegtly  dam.  That  is  the  reason  I  didn't  pay  any 
more  attention  to  it. 

Q.  Did  you  have  anything  to  do  with  opening  the 
People's  ditch  this  year?        A.  No,  sir. 

Q.  Do  you  know  who  opened  it?        A.  I  do  not. 

Witness  excused.     [334] 

[Testimony  of  James  Dalton — Direct  Examination.] 

JAMES  DALTON,  a  witness  called  on  behalf  of 
the  defendants,  being  first  duly  sworn,  testified  as  fol- 
lows. 

Direct  examination. 
(Questions  by  Mr.  WEBSTER.) 

You  live  in  Harney  County,  Mr,  Dalton  ? 

A.  Yes,  sir;  I  live  in  Burns,  Harney  County. 

Q.  In  the  town  of  Burns?        A.  Yes,  sir. 

Q.  You  have  some  interest  in  a  ditch  out  there  in 
that  county,  not  far  from  the  town  of  Burns,  known 
as  the  People's  ditch,  haven't  you?        A.  Yes,  sir. 

Q.  You  own  some  land  under  that  ditch? 

A.  Yes,  sir. 

Q.  How  much?        A.  A  quarter  section. 

Q.  You  are  connected  with  it  in  connection  with 
Mr.  Hudspeth  here,  Mr.  Robert  Hudspeth,  who  suc- 
ceeded to  his  father's  interest,  I  believe? 
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A.  Yes,  sir. 

Q.  And  with —        A.  The  Kelley  heirs. 

Q.  Yes,  the  Kelley  heirs.  I  understand  that  there 
is  a  board  across  the  headgate  of  that  ditch,  through 
which,  when  you  are  entitled  to  take  the  water — 
which  is  removed  at  times  when  you  are  entitled  to 
take  the  water,  leaving  an  opening  through  which  the 
water  goes?    Is  that  right?        A.  It  is,  yes. 

Q.  About  what  is  the  size  of  that,  do  you  know  ? 

A.  No,  I  don't  know  the  exact  size.  It  was  figured 
out  to  open  a  space  to  let  that  amount  of  water  go 
through,  which  we  were  entitled  to  and  no  more. 
[335] 

Q.  Through  that  opening  that  would  be  made  by 
the  removing  of  that  board  ?        A.  Yes,  sir. 

Q.  Was  there  a  board  nailed  on,  or  fastened  on 
there  last  year,  after  the  irrigating  season  ? 

A.  Yes,  sir,  there  was. 

Q.  How  do  you  know  that? 

A.  Well,  Mr.  Gilcrest  came  to  my  store,  and  told 
me  that  my  headgate,  our  headgate  was  open,  and 
they  had  no  water  at  the  Island  ranch,  and  he  wanted 
it  put  back,  and  the  boards  taken  out  of  the  dam. 
Mr.  Hudspeth  w^as  taking  out  a  little  water  from 
stock  water  for  his  hay.  And  I  told  him  I  would  go  at 
once,  and  fix  it,  take  the  boards  out  of  the  dam ;  and 
did  go — went  and  took  the  boards  out  of  the  dam,  let 
them  float  down  the  river.  In  the  meantime,  before 
I  started,  I  hired  a  man  with  a  team — I  didn't  know 
what  shape  it  was  in, — and  gave  him  some  tools,  and 
nails,  etc.,  and  started  him  down  to  the  dam.     It  is 
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about  five  miles  from  town,  and  Dr.  Geary,  one  of 
the  Kelley  heirs  (or  his  wife,  rather),  he  took  his 
automobile  and  we  went  down  in  his  automobile  and 
got  there  first,  and  took  the  boards  out  of  the  dam, 
and  let  them  float  down  the  river.  By  that  time  the 
man  came.  He  put  the  board  back,  nailed  it  in  solid 
and  tight  with  big  nails.  That  was  the  last  time  I 
was  there. 

Q.  That  is  what  I  want  to  get  at.  What  I  want  to 
get  at,  is  about  putting  this  particulaar  board  in  the 
headgate.        A.  He  put  it  back  there. 

Q.  Who  put  it  back? 

A.  The  man  that  I  sent  down  there.     [336] 

Q.  Were  you  there  when  it  was  done  ?        A.  Yes. 

Q.  Did  you  see  the  way  it  was  put  back,  or  how  was 
it — ^firmly  and  securely,  or  insecurely?  Tell  the 
Court  just  how  it  was. 

A.  It  was  put  back  firmly,  nailed  with  hea^^^  nails , 
I  saw  it  and  superintended  it  myself. 

Q.  When  was  that  ? 

A.  I  don't  know  whether  it  was  July  or  August. 
It  was  in  haying  time. 

Q.  Last  year  ? 

A.  I  think  it  was  in  August,  last  year. 

Q.  When  was  the  next  thing  that  you  ever  heard  or 
knew  about  the  condition  of  that  board  across  the 
headgate  there? 

A.  That  was  on  Sunday,  the  25th  of  April  of  this 
year,  Mr.  Treadwell  called  me  up  b>  phone  at  my 
home  in  town,  and  told  me  that  our  headgate,  or 
board  in  the  headgate,  was  out,  and  the  water  was 
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flowing  into  the  ditch,  and  asked  me  if  I  knew  it,  and 
w^hy  was  it  so  ?  I  told  him  I  didn't  know  it,  and  that 
I  W'Ould  see  that  it  was  put  back  at  once.  That  was 
four  o'clock  on  Sunday  evening.  I  went  right  out 
and  saw  Mr.  Hudspeth,  and  Mr.  Geary,  and  told  them 
the  circumstances.  By  that  time  it  was  almost  six 
o'clock  Sunday  evening.  We  went  up  to  the  com- 
pany's office  and  saw  Mr.  Treadw^ell.  He  was  eating 
his  supper.  We  told  him  we  would  go  right  down 
first  thing  Monday  morning,  and  put  that  board 
back;  and  Mr.  Hudspeth  did  go,  and  put  it  back — 
nailed  it  up  solid — and  I  went  down  the  next  day  to 
see  if  it  was  in  good,  and  it  was. 

Q.  iSo  that  you  didn't  know  anything  about  the 
board  being  out  until  Mr.  Treadwell  told  you  about 
it,  and  then  you  went  and  put  it  in  ?     [337] 

A.     Not  a  thing  on  earth  about  it. 

Q.  When  you  put  it  back  in,  did  you  tell  Mr. 
Treadw^ell  or  any  of  the  company  ? 

A.  Mr.  Hudspeth  did. 

Q.  You  didn't  do  that? 

A.  I  didn't  go  back,  no. 

COURT. — Did  you  need  the  water  at  that  time  on 
your  land  ? 

A.  Well,  the  water,  of  course  it  would  not  hurt  the 
land,  but  I  had  no  reason  in  the  world  to  believe  that 
I  would  not  get  all  the  water  I  wanted  after  that  time, 
when  I  had  the  right  to  put  the  boards  in.  I  have 
used  the  water  28  years  on  the  place,  and  there  never 
was  a  year  that  I  didn't  get  all  the  water  I  wanted, 
without  resorting  to  a  legal  means  to  get  it. 
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COURT.— Who  else  gets  water  out  of  this  ditch? 

A.  Most  of  this  water,  I  think,  mingled  with  this 
other  water  that  came  from  the  Luig  dam  they  speak 
of — I  don't  know.  I  haven't  been  down  there ;  don't 
know  what  water  it  was;  but  it  got  to  my  place;  that 
is,  some  water  did.  I  don't  know  whether  it  was  this 
water  that  was  in  my  ditch,  or  not. 

COURT. — I  notice  there  is  a  little  short  ditch  run- 
ning out  at  the  head  of  the  People's  ditch,  running 
south  to  the  center  of  the  section;  would  water  go 
down  that  ditch  ? 

A.  No,  sir.  I  don't  know  how  that  ditch  ever  got 
there.  It  has  never  been  used.  I  never  saw  any 
water  in  it.  That  was  there  a  good  many  years  ago. 
There  has  never  been  any  water  in  that  ditch,  that  I 
know  of.  What  little  hay  that  I  have  raised  on  the 
place,  would  not  start  in  to  pay  me  for  being  brought 
down  here,  and  defending  myself  in  this  court  pro- 
ceeding for  contempt.  And  I  certainly  would  not 
start  in  to  take  the  board  out,  10  or  15  days  before 
the  time  when  I  had  eveiy  [338]  reason  to  believe 
that  I  would  get  all  the  water  I  wanted  after  that 
time. 

Q.  Well,  if  you  had  known  that  you  would  not  have 
got  a  drop  of  water,  or  a  bit  of  hay,  would  you  have 
violated  the  order  of  this  court  ? 

A.  I  would  not.  I  positively  would  not.  I  would 
rather  have  gone  and  bought  the  hay.  It  would  be 
much  cheaper  than  to  have  undertaken  to  defend  my- 
self in  this  proceeding.  I  would  rather  not  have  had 
a  spear  of  hay. 
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Q.  Do  you  know  Mr.  Hanley  1 

A.  I  am  acquainted  with  Mr.  Hanley,  yes,  sir. 

Q  Did  he  have  an}i;hing  to  do  with  your  manage- 
ment of  the  water,  anything  to  do  with  this  board? 
You  don't  seem  to  have  done  anjrthing,  as  Mr.  Wood 
says,  but  did  he  have  an}i;hing  to  do  with  your  doing 
it? 

A.  Mr.  Hanley  never  did  in  his  life  speak  to  me 
anything  about  that  water  in  that  country,  that  I 
know  of;  never  did. 

Q.  You  live  in  the  same  county,  though  ? 

A.  Yes,  we  live  there  but  he  never  mentioned  to  me 
about  the  water — the  ditch,  or  the  dam,  or  anything 
else. 

[Testimony  of  James  Dalton — Cross-examination.] 

Cross-examination. 
(Questions  by  Mr.  TREADWELL.) 

Mr.  Dalton,  when  were  you  down  on  the  property, 
prior  to  the  time  you  learned  of  the  board  being  out  ? 

A.  Well,  it  was  on  Tuesday,  I  think,  Mr.  Tread- 
well,  we  went  down. 

Q.  Before  that? 

A.  No  no.  I  hadn't  been  there  since  they  put  the 
board  back  in  July  or  August.     [339] 

Q.  You  hadn't  been  on  your  property,  then,  at  all 
that  spring? 

A.  I  hadn't  been  to  the  dam.  I  had  been  to  my 
ranch  last  fall. 

Q.  And  hadn't  been  to  your  ranch  at  all  this 
spring  ? 

A.  Not  this  spring.     I  have  an   old  man  on  the 
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ranch.     He  is  about  80  years  old.     He  and  his  sister 

live  there.     I  just  give  them  a  home. 

Q.  So  you  hadn't  been  across  the  ditch  at  alH 

A.  No. 

;Q.  Who  took  the  board  out,  Mr.  Dalton  ? 

A.  I  couldn't  tell  you,  Mr.  Treadwell.  That  is 
more  than  I  know.     I  haven't  the  least  idea. 

Q.  You  haven't  been  able  to  get  any  information  on 
that  at  all? 

A.  No,  sir,  I  cannot  figure  out  none  whatever. 

Q.  I  think  the  record  shows  here,  Mr.  Dalton,  there 
was  one  time  when  there  was  some  trouble  between 
the  owners  of  that  ditch  and  the  company,  a  couple  of 
years  ago,  was  there  not?        A.  Yes,  sir. 

Q.  Outside  of  that,  you  have  always  opened  that 
ditch,  at  the  time  you  were  entitled  to,  and  not  be- 
fore ?        A.  Never  took  it  out  before. 

Q.  And  no  one  else  took  it  out  before  f 

A.  Not  that  I  know  of. 

Q.  That  is  the  best  of  your  knowledge,  the  whole 
time  you  have  known  that  ditch? 

A.  Yes,  sir,  we  never  took  out  all  the  water  that  we 
were  allowed  to  take  out. 

Q.  There  is  no  requirement  that  you  shall,  I  sup- 
pose?       A.  No. 

[Testimony  of  James  Dalton— Redirect  Examina- 
tion.] 
Redirect  Examination. 

Q.  You  were  entitled  to  take  water  out  of  there  for 
stock  any  time  of  the  year,  weren't  you? 

A.  Yes,  whenever  they  have  water  on  the  Island 


The  Pacific  Livestock  Company.  143 

(Testimony  of  James  Dalton.) 

ranch,  the  decree     [340]     provides  that  we  can  take 

water  out  for  stock  water. 

Q.  You  can  keep  on  taking  water  out  of  there  until 
the  water  at  the  Island  ranch  is  reduced  to  a  certain 
level,  and  then  you  will  have  to  quit  ?        A.  Yes. 

Q.  Whenever  they  notify  you.     That  is  all. 

Witness  excused.     [341] 

[Testimony  of  Robert  Hudspeth —  Direct  Examina- 
tion.] 
ROBERT  HUDSPETH,  a  witness  called  on  be- 
half of  the  defendants,  being  first  duly  sworn,  testi- 
fied as  follows. 

Direct  Examination. 
(Questions  by  Mr.  WEBSTER.) 

You  live  in  Harney  County,  Mr.  Hudspeth  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  lived  there  f 

A.  12  or  13  years. 

Q.  Do  you  know  Mr.  Dalton  who  just  testified? 

A.  Yes,  sir. 

Q.  And  you  have  an  interest  in  the  People 's  ditch  ? 
You  know  of  a  ditch  and  a  dam,  and  the  works  con- 
nected with  it  ? 

A.  Yes.     I  have  a  small  interest  in  it,  yes. 

Q.  Your  ranch  is  irrigated  from  the  waters  of 
that,  through  the  People 's  ditch,  is  it  ?        A.  Yes. 

Q.  The  same  as  Mr.  Dalton 's? 

A.  Yes.  That  is  supposed  to  be  the  source.  That 
is  what  it  w^as  built  for,  was  to  irrigate  that  land. 
That  is  my  undei'standing  of  it. 

Q.  Do  you  know  anything  about  this  board  being 
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out  of  the  dam  that  Mr.  Dalton  testified  to  ? 

A.  I  didn't  know  it  was  out,  until  I  was  notified 
that  it  was  out. 

Q.  Now,  were  you  down  there  across  that  ditch  on 
the  day  that  Mr.  Dalton  spoke  about  it  being  out,  the 
day  before  it  was  fixed. 

A.  Why,  I  crossed  the  ditch  on  the  same  Sunday 
that  Mr.  Dalton  come  to  me  in  town,  after  I  got  to 
town. 

Q.  Oh,  on  the  same  day,  was  it"? 

A.  Yes,  on  the  same  day. 

Q.  Was  that  on  Sunday  f'        A.  Yes,  sir. 

Q.  How  far  below  where  the  headgate  is  was  it  that 
you  crossed  the  ditch?     [342] 

A.  Something  like  300  yards;  probably  350.  It 
was  quite  a  little  ways. 

Q.  What  were  you  doing  when  you  crossed  the 
ditch? 

A.  I  had  a  team  with  some  hay  on  the  wagon. 

Q.  Hauling  the  hay  to  town  ? 

A.  Yes,  taking  a  little  hay  to  town. 

Q.  You  saw  the  water  in  the  ditch,  didn't  you  ? 

A.  I  saw  some  water  in  the  ditch,  yes. 

Q.  You  were  therefore  advised,  or  at  least  appre- 
hensive, that  there  was  some  trouble  with  the  head- 
gate  that  was  letting  the  water  in? 

A.  Well,  I  really  didn't  think  anything  much  about 
it  at  the  time,  until  my  attention  was  called  to  it,  and 
then  I  began  to  think  that  it  did  look  like  there  was 
a  little  more  water  in  the  ditch  than  there  ought  to  be 
there. 
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Q.  You  are  all  the  time  entitled  to  some? 

A.  Yes,  we  are  all  the  time  entitled  to  some  water. 

Mr.  TREADWELL.— I  didn't  understand  Judge 
Webster's  question,  that  he  can  take  stock  water  in 
the  fall.  There  is  no  provision  that  he  can  take  stock 
water  in  the  first  part  of  the  year.  He  says  that 
the  balance  of  the  year  he  can  take  it. 

Mr.  WEBSTER.— That  is  the  balance  of  the  year. 

Mr.  TREADWELL.— That  is  not  the  next  year. 
It  says  he  may  use  it  from  the  first  of  May  till  the 
first  of  July  for  irrigation;  for  the  balance  of  that 
year,  after  that,  for  stock.  It  don't  give  him  any  for 
stock  for  the  first  part  of  the  year. 

Mr.  WEBSTER. — When  it  comes  to  discussing 
the  question,  we  will  have  something  to  say  on  that 
subject. 

Mr.  TREADWELL.— All  right. 

Mr.  WEBSTER.— I  don't  think  it  makes  any  dif- 
ference here  particularly.     [343] 

Mr.  TREADWELL.— This  was  being  used  for 
irrigation  anyhow.    So  it  is  not  very  material. 

Q.  Now,  when  you  came  on  to  town,  then,  did  you 
see  Mr.  Dalton? 

A.  Yes,  I  seen  him  quite  a  little  bit  after  I  come 
to  town,  but  I  heard  he  was  hunting  for  me  before  I 
did  see  him. 

Q.  Then  you  talked  about  it;  he  told  you  that  he 
had  been  advised  the  board  was  out?        A.  Yes. 

Q.  What  did  you  do — you  and  Mr.  Dalton  ? 

A.  We  went  up  to  see  Mr.  Treadwell. 

Q.  What  did  you  tell  him<?  i 
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A.  I  told  him  I  would  go  do^vn  in  the  morning  and 
fix  it. 

Q,  What  did  he  say  ? 

A.  Well,  he  didn't — he  went  on  to  say  something 
about  my  crossing  the  ditch  that  day,  and  didn't 
stop  to  fix  it,  and  I  explained  to  him  I  had  a  team 
and  wagon  there,  and  I  really  didn't  notice  anything 
about  the  ditch  and  had  nothing  to  fix  it  with.  There 
had  to  be  some  lumber  taken  down  there.  If  this 
board  was  out,  or  anything  had  happened  there,  there 
had  to  be  something  to  fix  it  with. 

Q.  Was  that  all  the  kick  he  made  to  you  that  Sun- 
day evening  about  it? 

A.  I  believe  that  is  about  all  I  remember,  of  any 
consequence. 

Q.  What  did  he  say  when  you  told  him  you  would 
go  ahead  and  fix  it  Monday  morning  ?  Did  that  seem 
to  satisfy  him  to  some  extent  ? 

A.  He  didn't  make  any  kick  about  it.  He  didn't 
object  to  my  fixing  it.  I  don't  know  as  he  said  it  was 
all  right — don't  remember  whether  he  did,  or  not. 

Q.  What  did  you  do  next  morning  about  it? 
[344] 

A.  The  next  morning,  I  took  some  nails  and  a 
board  and  fixed  it  up. 

Q.  You  fixed  it  up  yourself  ?    A.  Yes,  sir. 

Q.  What  time  did  you  get  it  done  ? 

A.  I  think  perhaps  about  eight  o'clock.  I  went  as 
early  as  I  could  get  my  breakfast. 

Q.  How  far  is  that  from  town? 
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A.  It  is  four  miles  on  a  straight  line,  and  then, 
from  the  northwest  corner  of  section  1,  over  to  the 
dam,  that  far  east.  The  way  I  went  it  would  be 
practically  four  and  a  half  miles. 

Q.  Did  you  notify  Mr.  Treadwell  after  you  had  it 
fixed?        A.  I  did. 

Q.  Did  you  go  and  see  him  that  time,  or  call  him 
up  ?        A.  Yes,  I  went  to  see  him  when  I  went  back 

to  tOWTl. 

Q.  What  did  he  say  when  you  went  back  to  him? 

A.  I  told  him  I  had  fixed  it.  He  seemed  to  think 
that  was  all  right. 

Q.  He  didn't  kick  about  that  at  that  time? 

A.  No.  We  talked  a  little  about  this  matter  there 
while  I  was  there. 

Q.  Now,  Mr.  Hudspeth,  did  you  have  anything  to 
do  with  the  removing  that  board,  or  having  it  re- 
moved, or  anything  of  the  sort  ? 

A.  No,  sir.    I  didn't  order  anybody  to  remove  it. 

Q.  How  long  before  that  had  it  been  that  you  had 
been  there? 

A.  Why,  it  seems  to  me  I  couldn't  be  positive  as  to 
dates,  but  I  was  there  on  horseback  the  same  day 
that  this  engineer  and  Tom  Johnson,  and  a  man  by 
the  name  of  Corcoran — them  three  and  me — I  saw 
them  out  there  along  looking  at  the  dams  above  there, 
in  Mr.  Thornburg's  place.  And  I  supposed  they 
were  looking  around  something  there,  and  I  thought 
I  would  just  ride  by  there  and  see.  And  I  rode  up 
on  the  south  side  of  the  ditch,  up  to  the  headgate, 
[345]     and  waited  till  they  came  down  there.    We 
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stood  there  and  talked.    The}^  done  some  measuring 

around  there. 

Q.  How  long  before  was  that,  do  you  think? 

A.  Well,  I  couldn't  say.  It  seems  to  me  it  would 
be  about  ten  days.  And  I  talked  to  the  engineer 
about  it — called  attention  to  it — and  we  thought  it 
was  10  or  12  days.  Of  course  it  possibly  might  have 
been  longer,  or  might  have  been  less.  I  wouldn't  be 
able  to  say.  I  took  no  note  of  the  time,  or  anything — 
don't  know. 

Q.  You  didn't  open  this  gate?        A.  No,  sir. 

Q.  Didn't  have  anything  to  do  with  opening  it? 

A.  No,  sir. 

Q.  Don't  countenance  anj^thing  of  that  kind — 
don 't  want  it  open  ? 

A.  I  do  not.  I  don't  allow  anybody  to  tamper  with 
that  headgate,  or  do  anything  with  it  if  I  know  it. 
It  has  been  done  before — the  headgate  has  been 
opened  before  and  tore  out.  One  time,  I  think,  three 
years  ago,  and  when  we  had  the  headgate  nailed  up 
solid  all  the  season.  That  was  the  year  in  which  this 
trial  was  down  here  before,  and  we  didn't  attempt 
to  use  the  dam  nor  the  ditch,  either  one  that  year, 
because  the  Court  ordered  that  our  dam  was  out  of 
repair — in  order  to  fix  this  dam  and  headgate,  and 
comply  with  the  decree. 

Q.  Do  you  want  to  comply  with  this  decree  ? 

A.  I  do.    I  certainly  do. 

Q.  Aren't  you  trying  to? 

A.  Yes.  I  don't  make  any  pretension  to  do  any- 
thing else. 
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Q.  As  soon  as  3^ou  are  advised,  if  you  are  advised 
an}i;hing  about  it,  you  get  busy  and  fix  it  right  away, 
don't  you?        A.  Yes,  sir. 

Q.  Do  you  live  out  there? 

A.  No,  sir,  I  don't  live  out  there.  I  am  out  there 
the  most  of  [346]  the  time  in  the  winter;  when  I 
am  feeding,  I  am  out  there  in  that  neighborhood,  or 
past  there  a  good  deal,  especially  in  this  last  year, 
and  I  stayed  dowTi  at  the  ranch  most  of  the  time  last 
winter.  But  along  about  the  first  of  March,  I  quit 
staying  doAvn  there,  and  rode  backwards  and  for- 
wards to  feed,  horseback. 

Q.  I  think  I  did  ask  you — was  there  any  water 
going  through  ten  days  before  ? 

Mr.  TREADWELL.— Through  the  ditch,  you 
mean? 

Q.  Through  the  ditch. 

A.  I  don't  think  there  was.  There  possibly  was 
just  what  would  be  leaking  through  the  cracks  in  the 
boards.  That  was  all  the  water  was  going  through  at 
that  time. 

Q.  Do  you  know  Mr.  Hanley?        A.  Yes,  sir. 

Q.  He  lives  there  in  your  county,  I  believe  ? 

A.  Yes,  sir. 

Q.  Have  you  ever  had  any  talk  with  him  about 
these  dams  and  ditches — ^a  conspiracy  or  scheming  to- 
gether to  beat  the  company  out  of  its  water  ? 

A.  Oh,  no,  no.  There  was  nothing  of  that  kind 
between  us  at  all. 

Q.  Has  he  ever  had  anything  to  do  with  your  dam 
at  all? 
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A.  No,  sir,  I  never  see  him  about  the  dam — don't 
think  I  ever  saw  him  about  it  in  my  life.  But  I  did 
tell  men  at  different  times  that  was  working  for  him 
that  I  didn't  think  knew  anything  about  the  effects 
of  this  decree — I  have  spoken  to  them,  that  they 
mustn't  interfere  with  that  dam  or  headgate,  or  \vith 
the  ditch  in  any  way. 

Q,.  He  has  nothing  to  do  with  managing  your  prop- 
erty? 

A.  No,  sir,  he  has  nothing  in  the  world  to  do  with 
any  of  my  property,  or  I  with  his.     [347] 
[Testimony  of  Robert  Hudspeth — Cross-examina- 
tion.] 

Cross-examination. 
(Qoiestions  by  Mr.  TREADWELL.) 

Has  he  ever  had  anything  to  do  with  this  ditch  ? 

A.  Mr.  Hanley? 

Q.  Yes. 

A.  Not  that  I  know  of.  It  is  my  understanding 
he  has  no  interest.  All  I  know  is  what  my  father 
told  me  about  this  decree,  when  I  came  there  to  take 
charge  of  the  place  12  years  ago. 

Q.  Between  the  time  you  were  there  ten  days  or  so 
before  the  time  in  question,  and  the  time  you  went 
across  with  the  load  of  hay,  did  you  go  across  the 
ditch  at  all? 

A.  I  possibly  might;  I  don't  remember. 

Q.  You  were  on  the  ranch  during  all  that  period, 
were  you  ? 

A.  No,  I  was  in  town  most  of  the  time.     I  was 
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backward  and  forward  once  or  twice,  but  I  don't  re- 
member. 

Q.  AVhenever  you  do  go  backward  and  forward, 
you  have  to  go  across  the  ditch  ? 

A.  No,  I  don't  necessarily.  I  have  a  homestead 
the  other  side.    I  sometimes  go  around  the  other  side. 

Q.  Did  you  see  water  in  the  ditch  that  day  ? 

A.  Just  a  small  amount,  what  would  be  seeping 
through. 

Q.  Nothing  else?        A.  No. 

Q.  A¥here  did  the  water  go  that  went  through  the 
ditch  "^    On  what  land  did  it  go  ? 

A.  That  water  is  supposed  to  go  down — did  you 
ever  go  do^sTi  that  ditch  to  where  it  comes  to  Hotch- 
kiss'  place  at  the  east  side  of  31? 

Q.  Yes. 

A.  That  is  where  our  ditch  turns  down  to  a  fence, 
to  our  place.  [348]  When  the  snow  went  off,  I  put 
in  a  dam  there.  So  when  we  did  put  in  water,  that 
is  a  square  turn  that  the  water  will  go  down,  to  m}^ 
part  of  the  ditch,  you  understand. 

0.  Whore  did  this  water  go.  as  a  matter  of  fact? 

A.  This  water  would  cro  down  the  ditch,  naturall}^ 

O.  On  to  your  property? 

A.  Some  of  it  would,  yes. 

Q.  Do  you  knoAY  where  else  it  went? 

A.  It  would  go  down  the  ditch  through  5,  supposed 
to  go  on  through  these  other  people's  property  at 
irrigating  times.  But  I  don't  think  there  was  water 
enough  at  that  time,  even  going  through  the  ditch 
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when  the  board  was  out — don't   think   there  was 

enough  water  reached  the  premises. 

Q.  Do  you  know  who  took  that  board  out? 

A.  No,  I  don't. 

Q.  You  have  never  been  able  to  learn  who  took  it 
out  at  all?        A.  No. 

Q.  Nobody  has  ever  told  you  that  they  took  it  out  ? 

A.  No,  sir.  It  has  happened  before,  and  I  never 
was  able  to  know  who  did  it. 

Q.  Whenever  you  found  it  was  done,  you  always 
closed  it  up? 

A.  Yes,  sir;  if  it  was  time  that  water  could  go 

out.    Of  course  if  the  river  was  dry,  or  practically 

dry,  of  course,  it  was  unnecessary. 

Witness  excused.     [349] 
******** 

Portland,  Oregon,  May  12,  1915,  10  A.  M. 
[Testimony  of  Henry  Luig — Direct  Examination.] 

HENRY  LUIG,  a  witness  called  on  behalf  of  the 
defendants,  being  first  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(Questions  by  Mr.  WEBSTER.) 

Mr.  Luig,  tell  the  Court  where  you  live  ? 

A.  About  six  miles  from  Burns,  south. 

Q.  How  long  have  you  lived  there,  Mr.  Luig? 

A.  Well,  I  have  lived  there  since  about  1884,  some- 
thing like  that. 

Q.  Since  1884.  You  are  not  very  well  this  morn- 
ing"— you  haven 't  been  very  well,  have  you,  since  you 
have  been  here  ?        A.  No. 
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Q.  Feel  j)retty  bad.  Well,  we  will  get  through  as 
quick  as  we  can.  You  have  a  piece  of  land  there, 
haven't  you? 

A.  I  have  a  section  four  miles  from  Bums. 

Q.  Four  miles  from  Burns,  yes.  Now  do  you  know 
a  dam  there  that  is  called  the  Luig  dam  ? 

A.  Yes,  dam  on  31. 

Mr.  WEBSTER.— He  succeeded  to  the  rights  of 
Caspar  Luig.  There  is  no  use  asking  him  about  that. 
There  is  no  question  about  that.        A.  Yes. 

Q.  Have  you  used  that  dam  this  year  I        A.  No. 

Q.  Have  you  put  any  boards  in  the  dam  at  all  1 

A.  No.    I  have  never  been  around  there. 

Q.  You  never  have  been  around  there  at  all  ? 

A.  No. 

Q.  Have  you  done  anything  with  the  dam,  or  to 
get  water  out  of  it  at  all  ?     [354] 

A.  No,  I  have  never  been  around  the  dam. 

Q.  Nor  not  used  it  ?        A.  No. 

Q.  Nor  not  sent  anybody  else  to  use  it  ?        A.  No. 

Q.  Nor  you  haven 't  employed  anybody  to  go  there 
and  put  in  the  boards  ?        A.  No. 

Q.  Nor  told  anybody  to  ?        A.  No. 

Mr.  WEBSTER.— I  think  that  covers  the  charge 
here.  Let  us  see  what  the  affidavit  says:  "That  in 
and  by  the  terms  of  the  said  decree,  the  defendant 
Luig  was  permitted  to  maintain  one  dam  in  Silvies 
River,  in  Section  31,  Township  23  South,  Range  31 
East,  from  the  15th  day  of  May  until  the  1st  day  of 
July,  of  each  year,  and  not  otherwise,  and  was  re- 
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quired  to  remove  all  of  the  boards  from  said  dam 
during  the  balance  of  said  year;  that  notwithstand- 
ing the  said  decree,  and  in  violation  and  in  contempt 
thereof,  the  said  Henry  Luig,  in  the  month  of  April, 
1915,  completely  closed  the  said  dam,  by  putting  the 
boards  therein,  and  by  means  thereof,  obstructed  the 
water  in  the  west  fork  of  Silvies  River  and  backed 
the  water  up  the  channel  of  the  said  river,  and  by 
means  thereof,  diverted  in  excess  of  40  cubic  feet  of 
water  of  the  said  river,  and  being  all  of  the  water  of 
the  said  west  fork,  flowing  at  said  dam,  except  about 
four  second- feet;  and  that  the  said  defendant, 
William  Hanley,  encouraged,  advised  and  assisted 
Henry  Luig." 

Q.  You  say  that  you  did  not  put  any  boards  in  the 
dam  at  all  ?    You  were  not  around  there  ?        A.  No. 

Q.  Mr.  WEBSTER.— Well,  that  is  all,  I  guess. 

Mr.  WOOD. — I  guess  I  can't  make  him  hear.  I 
w^ant  you  to  ask  him  whether  he  had  any  conspiracy 
with  Hanley.  Hanley  [355]  admits  that  he  put 
them  in. 

Mr.  WEBSTER. — Hanley  does  say  he  put  them 
in? 

Mr.  WOOD. — Yes.  Now  I  want  to  know  whether 
it  was  by  any  kind  of  collusion. 

Q.  Did  you  have  anything  to  do  with  Mr.  Hanley 
putting  the  boards  in  there'?  Did  you  tell  him  to 
put  them  in  or  have  anything  to  do  with  him  putting 
them  in?        A.  No.     [356] 
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Q.  Now,  Mr.  Liiig,  ever  since  you  have  had  charge 
of  the  property,  you  know  when  j^ou  put  the  boards 
in.    What  time  of  the  year  *? 

A.  The  15th  of  April. 

Q.  The  15th  of  May,  isn't  it? 

A.  The  15th  of  May, — about  there^  yes. 

Q.  Do  you  ever  put  the  boards  in  before  the  15th 
of  May?        A.  Hanley  fixed  it. 

Q.  Have  you  ever  put  the  boards  in  before  the 
15th  of  May?        A.  No,  I  believe  not. 

Q.  Now,  before  this  year,  did  you  let  Mr.  Hanley 
put  them  in  before  the  15th  of  May  ? 

A.  I  wasn't  living  there.    I  don't  know. 

Q.  You  have  lived  there  ever  since  1884,  haven't 
you?        A.  No.     I  live  three  miles  further  south. 

Q.  How^  long  have  you  lived  on  Section  6  ? 

A.  I  can't  live  there  in  the  spring.    It  is  too  wet. 

Q.  How  long  have  you  had  that  land,  I  mean  ? 

A.  We  bought  at  the  same  time  that  Sam  Voegtly. 

Q.  You  have  had  it  ever  since.  You  have  your 
house  on  it?        A.  Yes. 

Q.  You  are  living  there  now^,  aren't  you? 

A.  No. 

Q.  Where  are  you  living  now? 

A.  Living  on  Sage  Hen  three  miles  from  there. 

Q.  You  have  a  house  on  Section  6  ?        A.  Yes. 

Q.  You  were  there  all  this  spring,  weren  't  you  ? 

A.  No,  we  moved  out  in  March.     [358] 

Q.  You  moved  out  in  March?    You  haven't  been 
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back  there  at  all  ? 

A.  Oh,  a  couple  of  times,  back  over  there. 

Q.  Do  you  know  when  Mr.  Hanley  put  the  boards 
in  the  dam  this  year?        A.  No,  I  don't. 

Q.  Did  you  ever  let  him  do  that  before? 

A.  I  don't  know. 

Q.  Well,  did  you  ever  let  him  do  it  before  this 
year?        A.  No,  I  didn't. 

Q.  Well,  did  he  ever  do  it  before  this  year? 

A.  No,  he  never  done  it. 

Q.  Did  you  see  the  water  coming  down  onto  your 
place  after  he  put  the  boards  in  ?        A.  No. 

Q.  You  have  seen  the  water  on  your  places,  haven't 
you?        A.  No. 

Q.  When  these  papers  were  served  on  you,  where 
were  you  ?        A.  I  was  living  on  Sage  Hen. 

Q.  Had  you  been  to  your  place  at  all  ? 

A.  I  had  been  there  maybe  once  or  twice. 

Q.  When  were  you  there?        A.  I  don't  know. 

Q.  When  were  you  there,  Mr.  Luig? 

A.  Maybe  about  two  weeks  ago,  before  I  got  the 
papers. 

Q.  When  did  you  first  see  the  boards  in  the  dam 
this  year  ?        A.I  have  never  been  out  there. 

Q.  You  haven't  seen  them  there  at  all? 

A.  No,  never  been  around  there. 

Q.  Who  is  in  charge  of  your  property  ? 

A.  Oh,  before,  sometime,  I  am  over  there. 

Q.  Who  is  in  charge  of  the  property  during  this 
last  month  of  April  ?  Who  was  on  the  property  at 
your  house  ?        A.  Nobody. 
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Q.  Nobody  there  at  all  t        A.  No. 

Q.  You  didn't  go  near  it?        A.  No.     [359] 

Q.  Did  you  go  through  the  property?        A.  No. 

Q.  How  did  you  get  down  to  Sage  Hen? 

A.  Oh,  on  the  county  road. 

Q.  You  never  went  near  your  property  during  the 
whole  month  of  April  ?        A.  No. 

Q.  Oi*  during  the  month  of  March? 

A.  Oh,  I  have  been  maybe  once  or  twice,  over 
there,  but  I  never  was  much  there.  I  never  seen  any 
water.     [360] 

**-x-  ****** 

[Testimony  of  John  Ryan,  Recalled — Direct 
Examination.] 

JOHN  RYAN,  recalled  for  the  defendant. 

Direct  Examination. 
(Questions  by  Mr.  WOOD.) 

Mr.  Ryan,  are  you  looking  after  the  irrigation  of 
section  5  this  year  ? 

A.  Yes,  sir. 

Q.  Did  you  get  any  instructions  from  Mr.  Han- 
ley,  or  anyone,  to  use  the  People 's  ditch  in  doing  it  ? 

A.  I  did  not. 

Q.  Did  you  ever  meddle  with  the  People's  head- 
gate?        A.  I  don't  know  where  it  is. 

Q.  Well,  how  is  section  5  irrigated  ? 

A.  The  water — I  don't  exactly — 

COURT. — I  think  you  have  been  over  that. 

Mr.  WOOD. — I  don't  want  to  go  beyond  the  ques- 
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tion  I  asked  permission  to  ask. 

Mr.  MINOR. — I  want  to  go  beyond,  your  Honor. 

[Testimony   of  John   Ryan,   Recalled— Cross- 
Examination.] 

Cross-examination. 
(Questions  by  Mr.  MINOR.) 

You  say  you  irrigated  section  5  this  year? 

A.  What  I  had,  yes. 

Q.  Where  did  you  get  the  water? 

A.  The  water  comes  from  the  north  and — some 
from  the  north  and  some  from  the  east.  I  don't  know 
where  it  comes  from.  I  haven't  been  outside  of  the 
section  during  my  work  in  there.  The  work  has 
been  inside  of  the  section,  and  using  the  water  that 
comes. 

Q.  Some  came  from  the  east — is  that  what  you 
said  ?         A.  From  the  north  and  from  the  west. 

Q.  You  said  from  the  east;  some  came  from  the 
north  and  some     [363]     from  the  east. 

A.  From  the  north  and  west. 

Q.  Where  did  the  water  which  came  from  the  north 
come  from?        A.  I  don't  know. 

Q.  Where  did  the  water  which  came  from  the  west 
come  from? 

A.  I  don't  know  that.  As  I  said,  I  have  not  been 
outside  of  the  section.  My  work  has  been  inside  of 
the  section.  I  have  not  been  outside  of  the  section 
line. 

Q.  Mr.  Hanley  told  you  to  irrigate,  though,  did  he  ? 

A.  To  use  the  water  that  was  in  there  to  irrigate, 
I  suppose. 
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[Testimony  of  John  Ryan,  Recalled— Redirect 
Examination.] 

Redirect  Examination. 

Q.  Mr.  Ryan,  the  People 's  ditch  runs  through  sec- 
tion 5  to  the  land  below?        A.  Yes,  sir. 

Mr.  WOOD. — The  map  will  show  that,  your 
Honor.     That  is  all. 

[Testimony  of  John  Ryan,  Recalled — Examination 
by  the  Court  (Portions  of).] 

(Examination  by  the  COURT.) 

Q.  At  what  time  were  you  irrigating? 

A.  Oh,  I  started — I  don't  know  exactly — all 
spring.    April. 

Q.  All  the  spring  ?        A.  All  spring. 

Q.  March  and  April? 

A.  There  was  no  water  in  that  time  only  just  the 
slough  water.  I  was  working  there,  putting  dams 
in  the  little  sloughs. 

Q.  That  was  in  April  ? 

A.  In  the  latter  part  of  April,  the  middle  of  April. 
There  wasn't  much  water.     [364]  ^ 
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IN  THE 
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WILLIAM  HANLEY, 
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vs. 


THE  PACIFIC  LIVE  STOCK  COMPANY, 

a  Corporation, 
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55rief  on  35e|)alf  of  appellant 


On  Appeal  from  the  District  Court  of  the  United 

States  for  tJie  District  of  Oregon,  from 

the  Decree  Entered  August  3, 1915. 


STATEMENT  OF  THE  CASE 

This  is  an  appeal  from  a  decree  adjudging  the 
appellant  William  Hanley  guilty  of  contempt  in 
violating  a  prior  decree  of  the  United  States  Dis- 
trict Court  of  Oregon  adjudicating  certain  Avater 
rights.  A  somewhat  detailed  statement  of  the  case 
will  aid  in  understanding  the  contentions  made  on 
this  appeal. 


The  Harney  Valley  is  a  great  flat  basin  lying 
in  Eastern  Oregon,  devoted  largely  to  cattle  raising 
and  tlie  growing  of  wild  hay.  The  Silvies  Eiver 
comes  out  of  the  Blue  Mountains  to  the  north  and 
enters  the  Harney  Valley  on  the  northwest  side  of 
it  and  flows  in  a  general  southeasterly  course  to 
Malheur  Lake  in  the  southerly  end  of  the  valley. 
A  few  miles  south  of  the  point  where  the  river  en- 
ters the  valley  it  divides  into  the  east  and  Avest 
forks,  and  those  forks  continue  to  flov*^  in  a  general 
southeasterly  direction  toward  Malheur  Lake,  and 
the  country  in  between  them  is  called  "the  Island." 
The  main  ranch  of  the  appellee,  the  "Island  Ranch," 
being  situated  on  this  island  at  the  lower  end,  takes 
its  name  from  that  fact.  The  slope  of  the  valley 
from  the  north  toward  the  Malheur  Lake  is  very 
little  and  practically  imperceptible  to  the  eye,  and 
the  Silvies  River  is  a  sluggish  stream.  In  the 
Spring  the  melting  snows  in  the  mountains  cause 
the  river  to  flood  over  its  banks  and  inundate  a 
good  deal  of  the  surrounding  country,  and  give  it 
natural  irrigation,  from  which  the  wild  grasses 
grow.  The  silt  carried  down  in  the  river  every 
year  in  its  annual  freshet  and  deposited  along  the 
banks  of  the  river  as  it  overflows,  has  raised  the 
banks  of  the  river,  in  the  upper  part  of  the  valley, 
above  the  level  of  the  surrounding  countrj^,  the 
rise  in  the  banks  being  often  as  much  as  two  feet. 
But  as  the  river  continues  southeasterly  and  gets 
further  away  from  the  mountains  from  Avhich  the 
silt  has  come,  tliis  elevation  of  the  banks  ceases, 


the  silt  having,  as  one  would  naturally  expect,  been 
deposited  along  the  upper  reaches  of  the  river. 

Another  peculiarity  of  the  river  is  that  the  east 
fork  (we  do  not  knoAV  whether  the  same  thing  hap- 
pens on  the  west  fork)  gets  smaller  and  narrower 
and  more  confined  as  it  flows  southeasterly,  so  that 
in  section  27,  township  23  south  of  range  31  Avest, 
belonging  to  the  appellant  Hanley,  the  channel  is 
much  more  confined  than  it  is  a  mile  or  so  further 
up  the  river,  and  as  the  river  continues  to  flow  south 
from  Section  27,  through  Sections  34  and  35,  imme- 
diatel}'  south  of  Section  27,  it  practically  ceases 
to  be  a  channel  at  all  and  is  so  little  and  narrow 
and  crooked  and  choked  up  that  it  does  not  carry  the 
water  that  comes  down ;  and  in  the  daja  before  any- 
thing was  done  to  relieve  this  condition,  the  water 
spread  over  Sections  27,  34  and  35  and  made  them 
tule  and  marsh  land.  Some  distance  further  south- 
east from  these  Sections  34  and  35  the  channel  of 
the  river  re-forms  again  and  continues  on  to  the 
Malheur  Lake. 

Speaking  generally,  the  main  body  of  the  appel- 
lant Hanley 's  land  (now  the  property  of  the  William 
Hanlej'^  Company)  lies  on  the  east  fork  of  the  river 
a  little  below  Avhere  the  river  divides  into  the  east 
and  west  forks,  and  above  the  main  body  of  land  of 
the  Pacific  Live  Stock  Company,  the  appellee,  Avhich 
is  further  down  the  river. 

October  3rd,  1899,  the  Pacific  Live  Stock  Coih- 
pam^  filed  in  the  United  States  District  Court  for 
the  District  of  Oregon,  its  bill  of  complaint  against 


Hanley  and  a  large  number  of  other  defendants 
who  were  diverting  the  Avaters  of  the  river  above 
the  Pacific  Live  Stock  Company's  lands,  the  general 
purpose  of  the  bill  being  to  determine  the  water 
rights  of  the  parties  to  the  waters  of  the  Silvies 
River.  The  following  sketch  indicates  the  lands 
owned  or  leased  by  Mr.  Hanley  at  the  time  the  suit 
was  started,  and  also  shoAvs  his  dam  and  ditch  sys- 
tem on  the  east  fork  of  the  riA^er  as  it  then  existed 
and  the  31  dam  on  the  Avest  fork  of  the  riA^er  Avhich 
he  had  under  lease  at  the  time  the  suit  Avas 
started,  and  also  shoAvs  the  Young  dam, — all  of 
Avhich  are  involved  in  this  contempt  proceeding. 
The  Hanley  Upper  Ditch  shoAvn  on  the  sketch  is 
sometimes  referred  to  in  the  testimony  as  the  ''21 
ditch,"  because  it  is  the  main  ditch  leading  from 
the  21  dam.  This  is  a  careless  use  of  names.  The 
true  21  ditch  is  the  smaller  ditch  AA^hich  the  sketch 
shoAvs  on  the  ivest  side  of  the  east  fork,  paralleling 
the  river  bank. 


m. 
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Land  Otvned    or  leased    ty  IV"  Man/ey 
prior  fo  fhe    decree,    and  ror  nfhi'ch    the 
2  decree    ga^e    fi/'m   wafer    n^hft- 


Your  Honors  will  notice  that  at  the  time  the  suit 
was  brought  all  of  the  land  that  Hanley  owned  was 
comprised  in  what  is  knoAvn  as  the  Bell-A  ranch  on 
the  east  fork  of  the  river.  This  was  quite  an  ex- 
tensive property  and  ail  of  Hanley's  interests  were 
centered  there.  He  did,  however,  have  Section  31 
on  the  west  fork  of  the  river  under  lease  from 
Charles  Altschul.  This  was  the  only  section  he 
had  on  the  west  fork  of  the  river,  and  we  repeat  it 
was  only  under  a  lease.  This  Section  31  was 
riparian  to  the  river  and  was  watered  by  the  31 
dam,  or  as  it  has  somtimes  been  called  in  this  con- 
tempt proceeding,  the  Luig  Dam.    This  31  dam  was 


put  in  the  river  by  Pete  Stenger  sometime  in  tlie 
eighties.  Pete  Stenger  was  the  original  lessee  of 
this  section  from  Charles  Altschul  and  Hanley  suc- 
ceeded Stenger  as  lessee  and  succeeded  to  his  rights 
in  the  dam. 

The  bill  of  complaint,  as  far  as  Hanley  was 
concerned,  attacked  only  his  dam  and  ditch  system 
on  the  east  fork  of  the  river.  He  Avas  not  in  any 
Ava}^  charged  Avith  the  use  of  the  31  dam  on  the 
Avest  fork.  The  bill  alleged  that  Caspar  Luig  Avas 
using  a  dam  there  but  Avas  silent  as  to  Hanley,  and 
no  charge  AvhateA^r  Avas  made  against  him  in  the 
bill  on  account  of  his  use  of  the  dam  Avhich  he  Avas 
using  under  his  leasehold  of  Section  31.  The  bill 
did,  hoAveAer,  call  upon  him  to  make  a  full  dis- 
closure in  regard  to  his  claims  as  set  forth  in  the 
bill,  and  also  praj^ed  for  an  injunction  restraining 
him  and  the  other  defendants  from  diA'^erting  anj^ 
of  the  Avater  of  the  riA^er  or  the  east  or  Avest  fork 
thereof.  Hanley  filed  an  ansAA^er  in  Avhich  he  set 
up  fully  the  riglits  that  he  claimed  under  the  dam 
and  ditches  mentioned  in  the  bill, — that  is,  his  dam 
and  ditches  on  the  east  fork  of  the  river,  AA^hich  Avere 
all  the  lands  that  he  OAvned.  He  did  not  set  up  any 
right  to  the  31  dam  Avhich  he  Avas  using  as  the  lessee 
of  Section  31,  and  Avhich  the  bill  made  no  mention 
of.  A  good  deal  of  testimony  Avas  taken  on  behalf 
of  the  complainant  and  finally  various  stipulations 
Avere  entered  into  betAveen  the  complainant,  Hanley 
and  the  other  numerous  defendants,  in  accordance 
Avith  Avliich  stipulations  a  decree  Avas  entered.   This 


decreCj  in  so  far  as  it  affected  Hanley,  folloAved 
closely  the  stipulataion  between  him  and  the  com- 
plainant and  was  as  follows : 

"That  the  defendant  W.  D.  Hanley  may 
maintain  his  dam  in  the  east  fork  of  Silvies 
Kiver  where  the  same  is  now  constructed  and 
bnill  on  and  across  said  river  in  section  21, 
township  23  south,  range  31  east,  Willamette 
Meridian,  and  maintain  his  ditches  leading 
from  said  dam  as  the  same  are  now  con- 
structed and  built  from  the  5th  day  of  May 
each  year,  until  the  1st  day  of  July  each  year, 
and  by  means  of  his  said  dam  and  ditches  may 
retain  the  waters  of  said  Silvies  River  during 
said  time  and  divert  and  use  so  much  thereof 
as  shall  be  necessary  to  irrigate  Sections  27, 
35,  21,  23  and  25,  the  north  half  of  Section  22, 
the  north  half  of  the  south  half  of  Section  22, 
and  the  south  half  of  the  southeast  quarter  of 
Section  22,  and  the  Avest  half  of  Section  2G,  all 
in  toAvnship  23  south,  range  31  east,  Willamette 
Meridian;  that  the  said  W.  D.  Hanley  may 
maintain  his  ditch  constructed  across  a  por- 
tion of  the  land  above  described  leading  out  of 
the  east  fork  of  Silvies  River  on  the  east  side 
thei'eof  on  the  south  half  of  Section  27  above 
described  and  extending  southeasterly  until  it 
enters  into  and  upon  the  land  of  the  complain- 
ant on  or  near  the  southwest  quarter  of  the 
southeast  quarter  of  section  2G,  township  23 
south,  range  31  east,  Willamette  Meridian,  but 
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shall  maintain  said  ditcli  for  tlie  purpose  of 
draining  water  from  the  surface  of  the  land 
above  described  and  not  for  the  purpose  of 
irrigation.  If  at  an}^  time  and  while  the  dam 
of  the  said  W.  D.  Hanley  is  open  so  that  it  does 
not  obstruct  the  flow  of  the  Avater  in  said  river 
and  from  natural  causes  the  waters  of  said  east 
fork  of  Si]  vies  River  shall  overflow  its  banks 
upon  the  land  of  the  said  W.  D.  Hanley,  or 
naturally  run  through  either  of  the  ditches 
of  the  said  W.  D.  Hanley  leading  from  the  dam 
of  the  said  W.  D.  Hanley  first  above  described, 
said  defendant  W.  D.  Hanley  shall  have  the 
use  and  enjoyment  of  so  much  of  the  said  water 
of  said  river  as  may  come  upon  his  land  in  the 
manner  aforesaid,  and  during  such  time  as  the 
same  may  run  thereon  from  natural  causes  and 
without  any  obstruction  of  the  channel  of  said 
river.'- 

5ic     ^     >•;     ;i; 

"That  the  defendants  W.  D.  Hanley  (and 
others,  naming  them),  and  each  and  all  of  them, 
and  the  attorneys,  agents,  servants  and  em- 
ployees of  them,  and  the  attorneys,  agents,  serv- 
ants and  employees  of  each  of  them,  be  and 
thej  and  each  of  them  are  perpetually  enjoined 
and  restrained  and  strictly  inhibited  from 
diverting  any  of  the  water  of  Silvies  River  and 
any  of  the  water  from  the  east  fork  of  Silvies 
River  and  any  of  the  water  from  the  west  fork 
of  Silvies  River  from  the  channels  of  said  rivers 
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and  from  the  channels  of  each  of  said  rivers, 
and  tliat  they  be  and  they  and  each  of  them  are 
perpetnally  enjoined  and  restrained  and  strictly 
inhibited  from  impeding  the  floAV  of  any  of  said 
water  to  and  npon  the  lands  of  the  complain- 
ant hereinbefore  described  as  the  said  water 
has  heretofore  been  wont  to  flow  thereon  when 
not  interfered  with  by  the  said  defendants  and 
by  the  said  intervenor,  either  jointly  or  sever- 
ally, and  that  they  be  and  they  are  and  that 
each  of  them  be  and  he  is  reqnired  to  remove 
all  and  any  dams  which  they  or  either  of  them 
ma}^  have,  or  which  any  one  of  them  may  have, 
in  the  channels  of  Silvies  River  or  in  the  chan- 
nels of  the  east  fork  of  Silvies  River  or  in  the 
channels  of  the  west  fork  of  Silvies  River,  and 
that  they  be  and  they  are  and  that  each  of 
them  be  and  each  of  them  is  hereby  perpetually 
enjoined  and  restrained  and  strictly  inhibited 
from  rebuilding  the  same,  or  any  thereof;  and 
that  they  be  and  they  are  and  that  each  of  them 
be  and  each  of  them  hereby  is  perpetually  en- 
joined and  restrained  and  strictly  inhibited 
from  in  any  manner  obstructing  the  flow  of  the 
waters  of  Silvies  River  and  from  in  any  man- 
ner obstructing  the  flow  of  the  waters  of 
the  east  fork  thereof  and  from  in  any  manner 
obstructing  the  flow  of  the  waters  in  the  w6st 
fork  thereof,  and  from  obstructing  the  flow  of 
the  waters  of  said  rivers,  or  any  thereof,  in  all 
and  in  each  of  the  channels  thereof,  save  and 
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except  as  is  in  tliis  decree  more  particularly 
set  forth. 

^'20.  That  this  decree  shall  run  in  favor  of 
the  complainant,  its  successors  and  assigns,  and 
against  the  defendants,  their  heirs,  personal 
representatives,  successors  and  assigns,  and 
against  each  of  the  said  defendants  and  the 
heirs,  personal  representatives,  successors  and 
assigns  of  each  of  said  defendants ;  and  against 
the  complainant,  its  successors  and  assigns  and 
in  favor  of  the  said  defendants,  their  heirs,  per- 
sonal representatives,  successors  and  assigns; 
and  that  the  waters  of  Silvies  River  and  the 
waters  of  the  west  fork  of  Silvies  River  and 
the  waters  of  the  east  fork  of  Silvies  River  and 
the  w  aters  in  any  of  the  channels  of  said  Silvies 
River  and  in  any  of  the  channels  of  the  east 
fork  thereof  and  in  any  of  the  channels  of  the 
west  fork  thereof  may  be  used  and  enjoyed  by 
the  defendants  only  as  in  this  decree  is  par- 
ticularly set  forth,  and  not  otherAvise,  and  only 
at  the  times  and  in  the  places  and  for  the  pur- 
poses in  this  decree  set  forth,  and  not  other- 
wise." 

Some  time  after  this  decree  was  made  the 
William  Hanley  Company  was  incorporated  and 
purchased  from  Charles  Altschul,  through  Mr. 
C.  E.  S.  Wood,  the  riparian  Section  31,  which  Mr. 
Hanley  had  had  under  lease  at  the  time  of  the 
decree,  and  also  Section  29,  both  in  township  23 
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south,  range  31  east,  and  Section  5,  in  township  24 
south,  range  31  east.  All  of  these  came  from  Charles 
Altschul,  who  was  the  owner  of  these  lands  when 
the  decree  was  made  and  who  Avas  not  a  party  to 
the  original  suit.  Mr.  Ilanley,  and  later  the  William 
Hanley  Company,  during  all  these  years  continued 
to  water  Section  31  from  the  31  dan),  in  the  same  way 
as  it  had  been  watered  before  the  decree,  and  regard- 
less of  the  decree.  In  order  to  irrigate  Section  29 
the  William  Hanley  Company,  some  years  after 
the  decree,  joined  George  Young  in  the  construction 
of  a  dam  in  the  southeast  quarter  of  Section  19,  Just 
north  of  the  line  between  it  and  Section  30.  Young 
was  a  party  to  the  original  suit  and  Avas  alloAA^ed 
by  the  decree  a  dam  for  the  irrigation  of  his  land  in 
Section  30.  This  old  dam  Avashed  out  and  Young, 
moving  up  the  river  about  a  thousand  feet,  put  a 
neAv  dam  in  as  a  substitute  for  the  old  one,  and 
this  is  the  dam  on  the  south  line  of  Section  19  in 
the  construction  of  Avhich  the  William  Hanley  Com- 
pany joined  him.  Young  Avas  adjudged  in  contempt 
by  Judge  Bean  for  the  use  of  this  dam  and  there- 
after sold  out  all  interest  in  the  dam  to  the  William 
Hanley  Company,  Avhich  has  used  the  dam  for  irri- 
gating Section  29,  and  possibly,  though  of  this  the 
writer  is  not  sure,  for  the  partial  irrigation  of  Sec- 
tion 5. 

Since  the  entrance  of  the  decree  a  small  ditch 
was  built  by  some  settlers  from  the  east  fork  of  the 
riA^er  in  the  northeast  corner  of  Section  34,  23  south, 
21  east,  Avesterly  along  the  north  line  of  that  sec- 
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tion  aud  into  Section  33.  This  was  known  as  the 
Orphan  Ditch.  The  land  which  it  served  was  sub- 
sequently acquired  by  the  Pacific  Live  Stock  Com- 
pany and  the  ditch  became  the  subject  of  contro- 
versy betAveen  Mr.  Hanle}^  and  the  Pacific  Live  Stock 
Company  and  was  involved  in  a  contempt  proceed- 
ing before  Judge  Bellinger.  In  the  fall  of  1014  this 
Orphan  Ditch,  together  with  the  headgate  Avhere  it 
tapped  the  river,  Avere  greatly  enlarged  by  the 
Pacific  Live  Stock  Company  and  the  left  bank  of 
the  ditch  was  converted  into  a  large  levee  for  the 
purpose  of  holding  back  the  Avater  that  came  from 
Mr.  Hanley's  Section  27  onto  the  Pacific  Live  Stock 
Company's  Section  34.  This  levee  succeeds  in  hold- 
ing back  the  water  as  intended. 

Another  change  that  has  taken  place  since  the 
entry  of  the  original  decree  is  that  the  William  Han- 
ley  Company  has  bought  Section  3  and  the  south 
half  of  the  northwest  quarter  of  Section  2,  in  toAAai- 
ship  24  south,  range  31  east.  This  is  knoAAai  as  the 
Fennimore  Place.  Section  3  adjoins  the  Pacific  Live 
Stock  Company's  Section  34  on  the  south.  The 
right  to  Avater  this  Section  3  has  also  been  a  sub- 
ject of  controversy,  the  Pacific  Live  Stock  Company 
charging  Mr.  Hanley  Avith  a  violation  of  the  decree 
for  attempting  to  water  this  section,  but  Judge 
Bellinger  decided  that  there  Avas  no  violation,  since 
this  section  Avas  not  involved  in  the  original  suit 
and  Hanley  had  acquired  it,  and  the  Avater  rights 
that  Avent  with  it,  subsequent  to  the  decree. 

The  foregoing  is  an  attempt  to  state  the  condi- 
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tions  existing  at  the  time  of  the  decree  and  the  im- 
portant changes  since  then. 

Nnmerous  contempt  proceedings  have  grown  ont 
of  the  original  decree,  and  this  court  has  once  before 
had  some  of  these  matters  before  it.    ( 200  Fed.  468. ) 

The  present  contempt  proceeding  was  commenced 
by  the  filing,  on  April  29,  1915,  of  an  affidavit  sworn 
to  on  April  26,  1915,  by  John  Gilcrest,  superintend- 
ent of  the  Pacific  Live  Stock  Company,  in  which 
the  defendant  William  Hanley  Avas  charged  Avith 
violations  of  the  decree,  and  an  order  to  shoAV  cause 
was  issued  requiring  Mr.  Hanley  to  appear  on  May 
7th  and  shoAv  Avhy  he  should  not  be  punished  for 
contempt.  The  affidavit  of  Mr.  Gilcrest,  after  stat- 
ing that  the  Spring  of  1915  Avas  a  A^ery  "short  Avater" 
year  OAving  to  a  light  snoAvfall  in  the  mountains  the 
preceding  A\inter,  charged  Mr.  Hanley  Avith  the  f ol- 
loAving  violations  of  the  decree : 

I. 

That  Henry  Luig  had  closed  the  Luig  dam  before 
the  date  permitted  by  the  decree  and  had  diverted 
Avater  from  the  river,  and  that  "William  Hanley 
encouraged,  adAdsed  and  assisted  said  Henry  Luig 
in  the  acts  aforesaid  and  in  the  contempt  and  viola- 
tion of  the  said  decree  as  aforesaid." 

II. 

That  the  defendants  Young,  Hotchkiss  and 
Thornburg  had  built  a  nev/  dam  a  quarter  of  a  mile 
up-stream  from  the  dam  permitted  by  the  decree, 
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witli  a  permanent  board  across  the  bottom  of  the 
dam  to  obstruct  the  water,  and  had,  during  the 
month  of  April,  1015,  before  the  date  i^ermitted  by 
the  decree,  diverted  water  from  the  river  and  taken 
it  to  their  lands,  and  that  "in  all  the  acts  afore- 
said the  defendants  have  been  acting  under  the 
advice  and  encouragement  and  with  the  assistance 
of  the  said  defendant  William  Hanley." 

III. 

That  defendants  Hull  Hotchkiss  and  Carey 
Thornburg  obstructed  the  Avest  fork  of  the  river 
by  placing  timbers,  boards  and  other  material  in  the 
old  dam  knoAvn  as  the  Voegtly  Dam,  and  that  in 
so  doing  were  "assisted,  advised  and  encouraged  by 
the  said  defendant  William  Hanley,  all  in  willful 
contempt  and  violation  of  the  terms  of  said  decree." 

IV. 

That  defendants  P.  G.  Smith  and  Carey  Thorn- 
burg, in  the  Fall  of  1914  and  the  Spring  of  1915, 
built  a  new  dam  in  the  Avest  fork  of  the  river,  which 
dam  was  not  permitted  by  the  decree,  and  in  doing 
so  were  "acting  with  the  assistance,  advice  and  en- 
couragement of  the  said  William  Hanley  and  in 
willful  contempt  and  violation  of  the  terms  of  the 
said  decree." 

V. 

That  although  the  defendant  Hanley  was  en- 
joined by  the  decree  from  using  his  drain  ditch  ex- 
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cept  for  draining  water  from  the  surface  of  his 
land,  he,  during  the  months  of  March  and  April, 
1915,  at  a  time  when  it  Avas  unnecessary  to  drain 
water  from  his  lands,  had  the  head  of  his  drain 
ditch  open  and  by  means  thereof  diverted  from  the 
east  fork  of  Silvies  Eiver  in  excess  of  thirty  second 
feet  of  water,  which  he  used  for  the  Irrigation  of 
his  land. 

That  although  the  defendant  Hanley  was  en- 
joined l)y  the  decree  from  obstructing  the  waters  of 
the  river  by  the  use  of  his  21  dam  before  the  5th  of 
May,  yet  in  March  and  April,  1915,  he  placed  one 
board  part  way  across  the  dam  and  permitted  and 
suffered  a  large  amount  of  brush  and  debris  to 
gather  above  the  dam  which  raised  the  water  of  the 
river  at  least  one  foot  higher  than  the  floor  of  the 
dam,  and  by  means  thereof  diverted  into  the  Hanley 
Upper  Ditch  more  than  forty  second  feet  of  water, 
all  in  willful  contempt  and  violation  of  the  decree. 

That  although  the  defendant  Hanley  was  en- 
joined by  the  decree  from  obstructing  the  waters  of 
the  river  prior  to  the  5th  day  of  May  each  year,  and 
was  also  enjoined  from  diverting  any  water  from  the 
river  except  such  as  would  naturally  flow  through 
the  Upper  Hanley  Ditch,  yet  during  March  and 
April,  1915,  in  willful  contempt  and  violation  of  the 
decree,  he  made  the  following  diversions  by  means 
of  cuts  in  the  banks  of  the  river  on  his  land  de- 
scribed in  the  decree,  to  wit : 

"In  the  left  bank  of  the  east  fork  of  Silvies 
Kiver  about  900  feet  below  the  Hanley  drain 
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ditch,  a  cut  in  the  bank  of  said  river  about  12 
feet  in  width  and  3  feet  in  depth,  diverting 
about  50  sec.  ft.  of  water  from  said  river;  a 
cut  in  the  left  bank  of  said  river  about  1000 
feet  above  the  south  line  of  Sec.  27,  Twp.  23  S., 
range  31  E.,  diverting  about  6  sec.  ft.  of  water 
of  said  river;  besides  the  foregoing,  the  said 
defendant  Hanley  diverted  a  large  quantity  of 
water  through  numerous  smaller  cuts  in  said 
river  through  said  Sec.  27  and  aided  the  diver- 
sion of  water  through  the  same  as  Avell  as  the 
cuts  aforementioned,  in  the  following  manner :" 

And  then  goes  on  to  state  substantially  as 
follows : 

That  the  channel  of  Silvies  Hiver  through  Sec- 
tions 27  and  35,  township  23  south,  range  21  east, 
is  small  and  sluggish  and  easily  obstructed,  and  the 
defendant  Hanley  in  willful  violation  and  contempt 
of  the  decree  during  the  months  of  March  and 
April,  1915,  further  obstructed  the  river  by  main- 
taining therein  on  Section  27  the  timbers  of  an  old 
bridge  which  had  been  destroyed  across  the  river, 
and  which  timbers  he  permitted  to  fall  and  lodge 
in  the  river,  and  also  by  maintaining  another  bridge 
over  the  river,  the  stringers  of  which  were  set  into 
and  below  the  banks  of  the  river  so  that  they  ob- 
structed the  flow  of  the  w^ater,  and  he  also  per- 
mitted to  accumulate  in  the  channel  of  the  river 
and  to  be  caught  by  said  bridges  and  timbers,  the 
carcasses  of  dead  cattle  and  hogs  and  also  other 
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material  which  obstructed  the  channel  of  the  river 
and  assisted  the  water  to  flow  over  the  banks  and 
out  of  the  low  places  along  the  banks  of  the  river 
and  through  the  cuts  in  the  banks,  above  described ; 
and  b}"  these  means  the  defendant  Hanlej^  diverted 
about  se\Tity-five  second  feet  of  water  from  the 
river  in  addition  to  the  diversions  above  mentioned, 
and  that  he  did  all  of  these  in  willful  violation  of 
the  terms  of  the  decree. 

VI. 

That  defendants  Hudspeth  and  Dalton,  during 
April,  1915,  diverted  water  through  the  People's 
Ditch  in  Section  31,  towmship  23  south,  range  31 
east,  before  the  date  permitted  by  the  decree.  There 
was  no  allegation  specifically  connecting  Hanle}^ 
with  this,  as  is  the  case  of  all  of  the  other  para- 
graphs of  the  affidavit,  but  counsel  for  the  Pacific 
Live  Stock  Company  stated  at  the  trial  that  they 
intended  the  language  in  the  preliminar}^  part  of 
the  affidavit  (page  17  of  the  record),  wherein  it  is 
said  that  the  defendants  "conspired  together''  to 
take  water  from  the  river,  to  cover  this  paragraph 
VI  of  the  affidavit  and  to  mean  that  Hanley  assisted 
Hudspeth  and  Dalton  in  their  alleged  violation. 

The  defendant  Hanley  filed  an  ansAvering  affi- 
davit on  May  G,  1915,  the  substance  of  which  was 
that  he  had  been  advised  by  his  counsel  that  he  had 
a  right  to  use  the  31  Dam  and  the  Young  Dam,  as 
these  water  lands  Avhich  Avere  not  iuA'olved  in  the 
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original  decree;  that  he  had  not  conspired  with  or 
assisted  any  of  the  defendants  in  their  alleged  vio- 
lations of  the  decree.  That  while  he  had  not  in  any 
way  assisted  Lnig  or  encouraged  him  in  the  use  of 
the  31  Dam,  he  had  himself  used  that  dam  and 
claimed  the  ownership  of  it  and  the  right  to  use  it, 
regardless  of  the  decree,  for  the  reason,  as  above 
stated,  that  it  was  not  involved  in  the  original  suit, 
but  on  the  contrary  Section  31  Avas  the  property 
of  Charles  Altschul  at  that  time,  Avho  was  not  made 
a  party  to  the  suit,  and  the  William  Hanley  Com- 
pany had  succeeded  to  the  Altschul  rights  by  pur- 
chase. That  in  the  same  way  and  for  the  same  rea- 
sons he  frankly  claimed  the  ownership  and  the 
right  to  use  the  Young  Dam,  but  that  he  had  not 
used  a  drop  of  Avater  from  that  dam  that  year 
(1915).  That  he  had  had  nothing  whatever  to  do 
with  the  old  Voegtly  Dam  mentioned  in  paragraph 
III  of  the  complaining  affidavit,  nor  with  the  new 
Thornburg  Dam  mentioned  in  paragraph  IV  of  the 
complaining  affidavit.  That  he  had  not  used  the 
drain  ditch  at  any  time  when  it  was  unnecessary 
to  use  it  for  drainage  purposes  and  had  not  used 
it  for  irrigation  purposes  at  all,  but  that  when  the 
drain  ditch  was  used  by  him  it  was  necessary  to 
use  it,  because  the  ice  had  formed  solidly  in  the 
river  channel  and  formed  a  dam  in  it,  and  as  a  con- 
sequence the  Avater,  when  Spring  came,  Avas  blocked 
by  the  ice  and  Avent  out  OA^er  tlie  land  Avhere  the 
William  Hanley  Company  Avas  feeding  cattle  and 
had  to  be  drained  off  by  diA'-erting  it  from  the  riA^er 


19 

channel;  and  that  as  soon  as  this  condition  ceased 
he  gave  orders  to  close  the  head  of  the  drain  ditch 
tight  in  order  that  the  Pacific  Live  Stock  Company 
might  not  have  any  excuse  for  complaint.  That  in 
regard  to  the  one  board  and  the  brush  in  the  21 
Dam,  he  did  not  place  it  there  or  cause  it  to  be 
placed  there.  That  there  may  have  been  one  board 
part  Avay  across  the  dam,  but  if  so  it  was  without 
his  knowledge  and  could  not  have  had  any  material 
effect  on  the  stream.  That  the  dam  is  as  wide  as  the 
river  and  one  small  board  could  not  have  materially 
affected  it.  That  if  there  was  brush  in  the  dam 
it  Avas  not  deliberately  gathered  and  permitted  to 
remain  there,  but  all  such  incidental  obstructions, 
which  are  slight  and  temporary  and  occur  ever}^ 
year,  were  by  his  orders  removed  as  promptl}^  as 
perceived,  because  he  was  extremel}^  anxious  to 
avoid  any  trouble  with  the  Pacific  Live  Stock  Com- 
pany; and  he  denies  that  the  board  or  brush  raised 
the  water  above  the  dam  or  diverted  any  substan- 
tial quantity  of  water  into  his  ditch.  In  regard  to 
the  charge  that  he  made  cuts  in  the  river  bank  and 
thereby  diverted  water,  he  denies  this  absolutely, 
and  says  that  these  are  natural  gaps  and  de- 
pressions in  the  river  bank  (the  bank  being  higher 
than  the  surrounding  country),  and  that  he  has 
caused  these  natural  gaps  and  depressions  to  be 
filled  up,  and  that  while  he  does  not  know  that  they 
have  washed  out,  still  they  may  have  done  so  and 
the  work  in  filling  them  may  have  been  mistaken 
for  evidence  that  he  had  made  cuts  in  the  l)ank. 
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Tliat  he  has  not  in  any  way  aided  or  encour- 
aged the  other  defendants  in  their  alleged  vio- 
lations of  the  decree,  and  that  he  has  not  ob- 
structed the  river  with  the  bridges  as  charged  in 
the  complaining  affidavit;  that  he  has  built  a  nevv- 
bridge  as  a  matter  of  greater  convenience,  but 
neither  it  nor  the  old  obstructs  the  flow  of  the  river. 
That  in  regard  to  the  carcasses  of  cattle  in  the  river, 
he  tried  to  keep  all  cattle  away  from  the  river  dur- 
ing the  winter  time  for  fear  of  their  breaking 
through  the  ice  and  drowning.  That  he  heard  there 
was  one  hog  in  the  channel  drowned  and  that  Avas 
all  that  ever  came  to  his  knowledge,  and  that  he 
has  made  special  efforts  to  end  this  perpetual  liti- 
gation with  the  Pacific  Live  Stock  Company  and 
to  try  to  use  the  water  harmoniously,  and  to  that 
end  he  has  foregone  some  of  his  own  rights  and 
suffered  injustices,  but  to  no  avail.  That  the 
Pacific  Live  Stock  Company  is  attempting  to  monop- 
olize the  waters  of  Silvies  River  and  to  terrify  all 
those  who  oppose  it,  and  is  diverting  water  in  the 
Upper  Silvies  Valley  up  in  the  mountains  without 
any  right,  and  has  enlarged  the  Orphan  Headgate 
and  ditch,  and  by  the  construction  of  a  large  levee 
along  the  south  bank  of  the  Orphan  Ditch  has 
flooded  the  water  back  on  the  William  Hanley  Com- 
l^any's  Section  27  and  held  the  water  there  to  a 
depth  of  two  or  three  feet,  destroying  the  hay  on 
two  or  three  hundred  acres,  and  has  done  this  al- 
though Judge  Bellinger,  in  a  previous  contempt 
proceeding,   ordered   the   Pacific  Live   Stock   Com- 
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pany  to  keep  the  Orphan  Headgate  in  good  repair, 
as  it  then  existed  (it  at  that  time  being  a  very 
small  gate). 

The  case  was  tried  before  Judge  Wolverton  on 
the  7th  of  May,  occupying  perhaps  three  days  in 
hearing,  and  subsequently  Judge  Wolverton  ren- 
dered an  opinion  in  Avhich  he  exonerated  the  defend- 
ant Hanley  from  any  of  the  charges  of  conspiracy 
made  in  the  complaining  affidavit  and  found  that 
he  had  not  assisted,  encouraged  and  aided  the  other 
defendants  in  the  violations  of  the  decree,  as  the 
complaining  affidavit  charged,  but  found  him  guilty 
of  violating  the  decree  in  the  following  particulars : 
(1)  In  using  the  31  Dam  and  thereby  diverting 
water  from  the  west  fork  of  the  river  onto  Section 
31;  (2)  in  maintaining  the  Young  Dam  for  the 
irrigation  of  Sections  29  and  5;  (3)  in  operating 
the  drain  ditch  at  a  time  when  it  was  not  necessary 
to  drain  the  surface  of  his  lands;  (4)  in  obstruct- 
ing the  flow  of  the  river  through  the  21  Dam  by  per- 
mitting one  board  and  some  brush  to  remain  in  the 
dam;  (5)  by  failing  to  repair  the  breaks  in  the  river 
bank  in  Section  27. 

The  trial  judge  concluded  his  opinion  by  declar- 
ing that  defendant  Hanley's  violations  of  the  decree 
were  willful.  The  decree  entered  upon  this  opinion 
was  that  Hanley  might  purge  himself  of  contempt 
by  keeping  the  21  Dam  open,  as  required  by  the 
original  decree,  by  closing  the  drain  ditch  ^'so  as  to 
prevent  the  same  from  diverting  tvater  from  said 
river  or  from  being  used  except  to  drain  surface 
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water  from  the  lands  described  in  said  decree,"  and 
by  keeping  the  breal^s  in  the  river  bank  in  repair 
and  by  paying  six-eighths  of  the  complainant's  costs, 
amounting  to  $332.80,  and  in  addition  a  fine  for  the 
benefit  of  the  complainant  of  $250.00 ;  and  the  decree 
enjoined  Hanley  from  using  the  Young  Dam  or  the 
Luig  Dam  in  Section  31,  and  required  him  to  re- 
move the  remains  of  the  old  bridge  across  the  east 
fork  of  Si  Ivies  River. 

From  this  decree  defendant  Hanley  appealed 
and  we  prepared  a  condensed  record  for  the  appeal, 
in  accordance  with  Equity  Rule  75,  which  record 
the  trial  judge  ordered  supplemented  by  sending  the 
whole  of  the  original  record  of  this  case,  since  its 
inception  in  1899,  to  the  Circuit  Court  of  Appeals 
for  inspection  if  desired. 

SPECIFICATIONS  OF  ERROR 

I. 

The  court  erred  in  holding  that  Hanley's  use  of 
the  31  or  Luig  Dam  Avas  a  violation  of  the  decree, 
and  in  restraining  him  from  further  use  of  it,  for 
these  reasons,  among  others : 

1.  Hanley  was  not  charged  in  the  complaining 
affidavit  with  using  the  dam,  but  only  with  en- 
couraging, advising  and  assisting  Henry  Luig  to 
use  it,  and  as  contempt  proceedings  are  quasi  crim- 
inal Hanley  cannot  be  found  guilty  of  any  con- 
tempt which  is  not  specifically  charged  against  him 
in  the  conii)laining  affidavit. 
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2.  The  31  Dam  and  Hanley's  rights  to  it  Avere 
not  involved  in  the  original  snit.  At  that  time  Sec- 
tion 31  and  its  water  rights  were  owned  by  Charles 
Altschul;  Hanley  was  merely  his  lessee.  Charles 
Altschul  was  not  a  party  to  the  snit  and  his  rights 
have  never  been  adjndicated.  Since  the  entry  of  the 
original  decree  the  William  Hanley  Company,  by 
purchase  from  Altschul,  has  succeeded  to  his  rights. 

3.  Even  if  William  Hanley  as  an  individual 
were  personally  bound  as  to  Section  31,  the  William 
Hanley  Company,  a  corporation,  in  which  he  is  not 
the  only  stockholder  holding  extensive  interests, 
which  corporation  acquired  Section  31  from  Altschul 
without  the  title  passing  through  Hanley,  Avould  not 
be  bound. 

4.  The  court's  ruling  is  an  attempt  to  adjudi- 
cate important  propertj^  rights  in  a  summary  con- 
tempt proceeding,  which  is  a  thing  never  allowed. 

11. 

The  court  erred  in  enjoining  Hanley  from  using 
the  Young  Dam  for  substantially  the  same  reasons 
as  above  stated  in  regard  to  the  31  Dam. 

III. 

The  court  erred  in  holding  Hanley  guilty  of  a 
violation  of  the  decree  in  his  use  of  the  drain  ditch 
for  the  reason  that  the  vidence  shows  that  Hanley 
used  the  drain  ditch  only  when  it  was  necessary  to 
do  so,  as  permitted  by  the  decree. 
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IV. 

Even  if  Haiilej^  be  considered  to  have  violated 
the  decree  in  the  use  of  the  drain  ditch,  the  purga- 
tion of  the  contempt  required  by  Judge  Wolver ton's 
decree  is  unwarranted  and  erroneous,  this  require- 
ment l)eing  that  Hanley  must  l-ceep  the  drain  ditch 
closed  ^'so  as.  to  prevent  the  same  from  diverting 
water  from  said  river,  or  from  being  used  except 
to  drain  surface  water  from  the  lands  described  in 
said  decree."  The  words  in  italics  are  what  we  take 
exception  to. 

y. 

The  court  erred  in  holding  that  Hanley  had 
used  his  21  Dam  in  violation  of  the  decree  for  the 
reason  that  the  evidence  does  not  show  facts  con- 
stituting a  violation. 

VI. 

The  court  erred  in  holding  that  Hanley  was 
guilty  of  a  violation  of  the  decree  in  not  keeping 
the  breaks  or  cuts  in  the  river  bank  closed,  for  the 
reason  that  the  original  decree  does  not  require 
him  to  do  so,  and  it  is  in  fact  at  times  impossible  to 
do  so,  and  the  evidence  shows  he  did  his  utmost  to 
keep  them  closed.  The  requirement  that  Hanley,  to 
purge  himself  of  contempt,  must  keep  these  cuts 
closed,  is  unwarranted  and  erroneous. 
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VII. 

Tlie  court  erred  in  holding  that  Ilanley  was 
guilty  of  any  violation  of  the  decree  whatever,  and 
particularly  in  holding  that  his  violation  was 
willful. 

ARGUMENT 

THE  31  OR  LUIG  DAM 

The  complaining  affidavit  does  not  charge 
Hanley  ^vith  the  violation  for  v^hich  the 
court  found  him  guilty.  There  was  a  vari- 
ance. 

The  scope  of  contempt  proceedings  is  limited 
strictly  to  the  charges  made  in  the  com- 
plaining affidavit  or  information.  The  pro- 
ceeding is  quasi  criminal.  In  this  case  Han- 
ley, so  far  as  the  31  dam  is  concerned,  vras 
found  guilty  of  a  contempt  \vhich  is  not 
charged  against  him  in  the  complaining 
affidavit. 

The  onl}^  charge  made  against  Hanle}^  in  the 
complaining  affidavit  in  regard  to  this  dam  is  that 
he  assisted  Henry  Luig  to  use  it  in  violation  of  the 
decree.  The  language  is  that  Henry  Luig  diverted 
water  by  means  of  the  dam  before  the  date  permit- 
ted by  the  decree  and  that  "the  said  defendant 
William  Hanley  encouraged,  advised  and  assisted 
said  Henry  Luig  in  the  acts  aforesaid  and  in  the 
contempt  and  violation  of  the  said  decree  as  afore- 
said."    (Record,  p.  18.)     In  short,  the  charge  was 
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one  of  conspiracy  between  Hanley  and  Luig  to 
violate  the  decree.  The  proof  of  this  charge  failed 
ntterly,  but  Hanley  frankly  admitted  that  he,  inde- 
pendently of  Luig,  had  used  the  31  Dam  for  a  great 
many  years  to  irrigate  Section  .*>!  and  Section  5; 
that  he  had  used  it  regardless  of  the  decree  and 
considered  it  outside  of  the  decree,  and  that  he  had 
used  it  during  the  season  complained  of — 1015.  For 
this  the  trial  judge  found  him  guilty  of  contempt 
and  made  an  order  forever  restraining  him  from 
using  this  dam.  This  was  clearly  erroneous,  as 
Hanley  was  held  guilty  of  contempt  for  an  act  which 
was  in  no  way  charged  against  him  in  the  affidavit 
and  which  he  voluntarily  admitted  in  order  to  be 
perfectly  frank  with  the  court.  It  is  fundamental 
that  comtempt  proceedings,  being  quasi  criminal,  the 
complaining  affidavit  is  in  the  nature  of  an  indict- 
ment and  the  defendant  cannot  be  tried  for  any- 
thing not  specifically  charged  against  him. 

In  re  Reese,  107  F.  942,  947-948. 

This  elementary  rule  Avas  recognized  by  all  par- 
ties at  the  trial,  as  is  evidenced  by  the  following 
colloquy  which  occurred  at  its  close : 

''Mr.  Wood :  I  am  gonig  to  urge,  irrespective 
of  any  testimony  the  court  allowed  to  come  in 
for  illustration,  they  (the  plaintiff)  are  bound 
by  the  allegations  of  the  complaint. 

"Mr.  Treadwell :    We  will  not  dispute  that. 

"Court :    That  will  not  be  disputed." 
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Yet  the  court,  when  it  came  to  writing  his  opin- 
ion and  making  his  decree,  ignored  the  rule  thus 
expressly  recognized,  and  agreed  to  by  all  the  par- 
ties to  this  case. 

HANLEY'S  RIGHTS  TO  THE  31  DAM 
W^ERE  NOT  INVOLVED  IN  THE  ORIG- 
INAL DECREE  AND  HAVE  NEVER 
BEEN  ADJUDICATED. 

At  the  time  of  the  original  suit  and  decree 
Charles  Altschul  was  the  owner  of  Section  31.  Han- 
ley  had  the  section  under  lease  from  Altschul  and 
was  irrigating  it  from  the  31  Dam.  Altschul  Avas 
not  a  party  to  the  suit  and  his  rights  w^ere  in  no 
w^ay  affected  by  the  decree  that  was  entered.  Some 
time  after  the  decree  was  entered  C.  E.  S.  Wood 
obtained  a  contract  of  sale  for  Section  31  and  turned 
the  section  in  to  the  William  Hanley  Company,  a 
corporation  which  was  formed  to  take  over  not 
only  the  original  Hanley  lands  but  several  other 
tracts,  Avhich,  like  this  Section  31,  never  did  belong 
to  Hanley.  The  William  Hanley  Company  there- 
fore succeeded,  by  purchase,  to  all  the  rights  of 
Charles  Altschul  in  Section  31,  and  since  Charles 
Altschul  was  not  a  party  to  the  decree  and  Avas  in 
no  way  bound  by  it,  the  William  Hanley  Companj^, 
as  his  successor,  stands  in  the  same  position. 

Charles  Altschul  has  never  had  his  day  in  court 
on  the  question  of  these  water  rights  or  this  31 
Dam.  They  may  be  valuable  or  they  may  not  be, 
but  at  any  rate  he  is  entitled  to  have  his  day  in 
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court  to  have  them  determined,  and  the  William 
Hanley  Company,  standing  in  his  shoes,  is  likewise 
entitled  to  its  day  in  court  on  these  rights,  and  can- 
not be  forced  to  litigate  them  in  a  summary  con- 
tempt proceeding  like  this. 

This  proposition  that  Altschul  was  not  a  party 
and  therefore  not  bound,  and  that  the  William  Han- 
ley Company  has  succeeded  to  his  rights,  and  is 
therefore  not  bound,  seems  too  clear  to  argue.  You 
cannot  argue  an  axiom.  When  you  have  stated  it 
you  have  said  all  that  is  necessary.  In  vieAV  of 
Judge  Wolverton's  adverse  ruling,  however,  Ave  shall 
have  to  make  a  few^  suggestions. 

In  the  first  place  Ave  call  attention  to  Judge 
Bellinger's  opinion  in  a  previous  contempt  proceed- 
ing betAA^een  these  same  parties  (record,  pp.  321  to 
330).  The  facts  on  Avhich  that  opinion  Avas  based 
Avere  these:  After  the  entry  of  the  original  decree 
Hanley  bought  Avhat  Avas  known  as  the  Fennimore 
Place  on  the  east  fork  of  the  river,  and  for  the  pur- 
poses of  irrigating  it  put  a  neAv  dam  in  the  river  a 
short  distance  above  the  old  Fennimore  Dam,  Avhich 
had  decayed.  The  Pacific  Live  Stock  Company, 
adopting  the  same  attitude  as  it  has  in  this 
present  case,  contended  that,  as  the  decree  limited 
Hanley  to  the  21  Dam  on  his  Bell- A  Kanch  and 
enjoined  him  from  other Avise  obstructing  the  river, 
his  obstruction  by  means  of  the  neAv  Fennimore 
Dam  Avhich  he  had  built,  was  a  contempt.  Judge 
Bellinger  apparently  thought  this  not  Avorth  dis- 
cussion, for  he  dismissed  it  with  only  these  words: 
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"The  Fennimore  interest  was  not  involved 
in  the  suit  in  which  the  decree  was  entered,  and 
the  rightfulness  of  this  check-gate  was  not  ad- 
judicated. Hanley's  act,  therefore,  in  putting 
in  this  check-gate  is  not  a  matter  for  which  he 
can  be  required  to  answer  in  this  proceeding." 

This  rule,  it  seems  to  us,  became  the  law  of  the 
case.  Judge  Wolverton,  however,  has  disregarded 
it  entirely.  His  opinion  is  silent  on  it.  But,  if  we 
correctly  understood  his  position  at  the  trial,  he 
would  differentiate  the  Fennimore  Dam  from  the 
31  Dam  because,  as  he  holds,  the  31  Dam  was  men- 
tioned in  the  decree  and  its  uses  were  strictly  lim- 
ited b}^  the  decree  to  Luig's  land.  He  also  appar- 
enth^  makes  a  distinction  because  of  the  fact  that 
Hanley,  though  leasing  Section  31  at  the  time  the 
original  suit  was  started,  did  not  set  up,  in  his 
ansAver,  a  claim  to  this  dam.  Now,  first,  as  to  the 
claim  that  the  decree  limits  the  use  of  the  31  Dam 
to  Luig.  Judge  Wolverton,  in  his  opinion,  says 
(record,  p.  52)  : 

"The  decree  has  specifically  declared  its  (the 
31  Dam)  status  and  limited  its  use,  and  it  can 
be  used  for  no  other  purpose  without  a  viola- 
tion of  the  decree ;  and  this  would  be  so  whether 
the  attempted  use  was  by  a  party  to  the  suit 
or  by  a  party  not  related  thereto." 

Xow  the  decree  does  not  limit  the  use  of  the  dam 
to  the  extent  the  court  says.  The  decree  only  limits 
Casper  Luig's  use  of  the  dam  and  does  not  purport 
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of  record  No.  20'>())  "Casper  Liiig  has  one  dam" 
and  the  decree  says  (p.  1175  of  record  No.  2013 ()) 
"that  the  defendant  Casper  Luig  may  maintain  his 
dam  in  the  west  fork  of  Silvies  Kiver,  where  the 
same  is  now  constructed  in  Section  31,  township 
23  south,  range  31  east,  Willamette  Meridian,  from 
the  15th  day  of  May  to  the  1st  day  of  July  each 
year,  in  the  manner  and  form  as  the  same  is  now 
maintained,  and  thereby  may  obstruct  the  flow  of 
the  water  in  said  Avest  fork  of  Silvies  River  during 
said  period,  and  use  the  Avaters  of  the  Avest  fork  of 
Sihaes  EiA^er  so  obstructed  during  said  period  for 
the  purpose  of  irrigating  and  in  sufficient  quantity 
to  irrigate  the  east  half  of  the  southAvest  quarter 
and  lots  G  and  7  of  Section  6,  and  the  southeast 
quarter  of  the  northAA^est  quarter  and  lots  3,  4  and 
5  of  Section  G,  all  in  toAA'^nship  24  south,  range  31 
east,  Willamette  Meridian;  and  may  also  use  and 
enjoy  so  much  of  the  Avaters  of  said  Avest  fork  of 
Sihies  RiA^er  during  all  other  times  as  may  floAV 
upon  the  said  lands  or  any  other  thereof  in  the 
natural  floAV  of  the  Avater  of  said  river,  Avithout 
obstruction  to  the  channel  of  said  river,  and  the 
said  defendant  AAdll  not  be  required  to  remove  the 
frame  or  skeleton  of  his  dam  at  any  season,  but 
except  during  the  period  aforesaid  shall  keep  said 
dam  open  and  the  channel  of  said  riA^er  unob- 
structed thereby."  And  later  on  the  decree  in  a 
general  clause  binds  the  various  successors  in  in- 
terest of  the  parties  (p.  1181  of  record  No.  203G). 
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It  may  be  seen  that  the  decree  doesn't  even  attempt 
to  limit  the  use  of  the  31  Dam  as  to  anyone  but 
Luig  and  his  successors. 

There  is  even  a  question  Avhether  the  31  Dam 
now  attacked  is  the  dam  mentioned  in  the  decree  at 
all.  There  were  two  dams  over  on  the  west  fork,— 
one  the  true  Luig  Dam,  which  watered  their  land 
in  Section  6,  and  the  other  the  Pete  Stenger  or  31 
Dam,  which  Hanley  took  over  from  Pete  Stenger 
Avhen  he  leased  Section  31,  and  which  is  the  true 
31  Dam  and  is  the  one  now  under  consideration. 
Hanle}^  operated  this  dam  as  lessee  before  the 
decree  and  when  he  put  it  in  to  replace  the  old 
Stenger  Dam  Luig  helped  in  putting  it  in,  and  so 
gained  an  interest  in  it.  This  was  about  1898  or 
1891),  but  at  any  rate,  whatever  the  date  Avas,  Luig 
first  gained  an  interest  in  the  31  Dam  at  the  time 
he  and  Hanley  rebuilt  it  together.  (Hanley's  testi- 
mony, pp.  185-187,  222,  223.)  Vfe  merely  men- 
tion these  tAvo  dams  thus  in  passing  to  suggest  that 
the  31  Dam  noAv  under  consideration  may  have 
never  eA^en  been  mentioned  in  the  decree,  it  being- 
possible  that  Avhen  the  decree  mentions  Luig's  Dam 
it  means  his  oavii  separate  dam  and  not  the  one  in 
Avhich  he  Avas  interested  Avith  Hanley. 

The  trial  court  says,  in  the  course  of  his  opin- 
ion (record,  p.  51)  : 

"In  the  light  of  this  testimony  it  is  difficult 
to  belieA^e  that  Mr.  Hanley  ever  acquired  any 
interest  in  this  dam"  (the  31  Dam). 
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He  adds  that  eveu  if  Mr.  Haiiley  did  have  au 
interest  in  it  he  nevertheless  violated  the  decree  in 
using  the  dam.  His  opinion,  therefore,  that  Mr. 
Hanley  never  acquired  an  interest  in  the  dam  is 
perlraps  not  important,  since  he  does  not  base  his 
decision  on  that  fact.  Nevertheless,  we  prefer  to 
make  a  short  comment  on  this  finding  by  the  trial 
court,  for  it  is  made  against  the  positive  sworn 
detailed  statement  of  Mr.  Hanley  (record,  pp.  185- 
187,  222,  223,  and  Hanley's  affidavit,  pp.  33-31)  and 
seems  to  be  based  largely  on  the  testimony  of  Henry 
Luig  (record,  pp.  309,  313).  Since  so  much  im- 
portance is  given  to  Luig's  testimony  that  it  is  al- 
loAved  to  outweigh  Mr.  Planley's  Ave  have  this  to 
say  about  it :  Henry  Luig  is  an  ignorant  old  man, 
as  a  reading  of  his  testimony  Avill  show,  and  is  a 
foreigner,  not  fluent  in  English,  and  his  testimony 
consists  mostly  of  answering  "Yes"  and  "No"  to 
very  leading  questions  by  counsel  for  the  Pacific 
Live  Stock  Compan}^,  and  Luig  himself  declares 
in  his  testimony  again  and  again  that  he  knows 
nothing  about  the  dam,  that  he  was  away  in  Wash- 
ington vfhen  his  brother  and  Mr.  Hanley  built  it, 
and  that  his  brother  Casper  handled  all  the  busi- 
ness. (This  latter  fact  that  Casper  Luig  and  not 
Henry,  the  present  witness,  Avas  the  man  in  control 
of  the  Luig  affairs,  is  corroborated  by  complain- 
ant's OAvn  bill  of  complaint  which  names  Casper 
Luig  as  a  defendant  and  omits  any  reference  to 
Henry  Avhatever).  Furthermore,  Luig  admits  at 
the  end  of  his  testimony  that  the  old  original  dam 
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was  put  in  by  Pete  Stenger  and  that  Hanley  suc- 
ceeded Pete  Stenger  in  the  lease.  For  the  conven- 
ience of  the  court  we  set  out  here  Luig's  testimon}^ 
and  ask  whether  it  shoukt  be  allowed  to  outweigh 
Mr.  Hanley 's  testimony  and  form  the  basis  for  a 
finding  that  Hanley  never  acquired  any  interest  in 
the  31  Dam  at  all. 

"Mr.  Luig,  you  and  your  brother  Caspar  put 
the  first  dam  in  there,  did  you  not,  in  Section 
31? 

A.    Oh,  no.    Sam  Yoegtly. 

Q.  A^oegtly  OAvned  your  place  before  3^ou 
got  it? 

A.    Yes,  he  had  a  section. 

Q.    When  did  A^oegtly  put  it  in  there? 

A.  In  188G.  Henry  Voegtly  put  that  dam 
in  in  1886." 

(It  Avill  be  noticed  that  before  he  said  Sam 
Voegtly.) 

"Q.  When  did  you  get  it — you  and  your 
brother? 

A.    I  can't  tell  you  exactly. 

Q.    About  when? 

A.  He  proved  up  on  the  land,  and  then  he 
sold  it. 

Q.  He  proved  up  on  the  ranch  and  sold  it 
to  3^ou? 

A.    Yes. 

Q.    Do  you  know  how  long  ago? 

A.    I  think  it  took  three  years. 

Q.    Two  or  three  years  after  1886? 


34 

Mr.  Webster:  He  says  it  took  three  years 
to  prove  up  on  it. 

Q.  You  and  your  brother,  until  your 
brother's  death,  used  the  dam,  did  you,  until 
that  time? 

A.    Yes. 

Q.  Since  your  brother's  death,  you  have 
used  it  every  year,  have  you? 

A.    Yes.    We  have  put  a  new  dam  in. 

Q.  When  did  you  put  the  new  one  in,  Mr. 
Luig? 

A.  I  think  in  1905  or  1900 — something  like 
that. 

Q.  When  you  put  in  the  new  dam,  did  you 
have  aiij  talk  v/ith  Mr.  Hanley  at  that  time? 

A.  I  don't  know — I  wasn't  here — if  the 
other  brother  put  that  dam  in.  I  went  to  Wash- 
ington.   After  I  came  back,  the  dam  was  there. 

Q.  Didn't  joii  give  any  interest  in  it  Avhen 
3^ou  put  in  the  neAV  one,  to  Mr.  Hanley? 

A.    I  don't  know. 

Q.    You  don't  know? 

A.    No. 

Q.  Well,  when  you  built  the  first  one,  you 
didn't  ask  Mr.  Hanley  anything  about  it,  did 
you? 

A.    No. 

Q.    You  just  Avent  there  and  built  it? 

A.    Yes. 

Q.  You  didn't  ask  the  Koad  Company  any- 
thing about  it,  did  you? 
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A.  That  is  Avliat  the  other  brothers  say.  I 
don't  know  nothing  abont  it. 

Q.  So  far  as  jow  are  concerned,  yon  and 
yonr  brother  simply  Avent  there  and  bnilt  that 
dam,  and  didn't  ask  the  Road  Company  any- 
thing abont  it,  did  yon? 

A.  I  believe  somebody  what  owned  it  went 
at  that  time.  I  don't  think  they  can  leave  it 
ont.    I  was  not  here. 

Q.  ]Mr.  Lnig,  yon  testified  jnst  the  other  day 
over  in  the  proceeding  before  Mr.  Corcoran, 
didn't  3"0U? 

A.    Yes. 

Q.  Didn't  yon  testify  then  that  Mr.  Hanley 
never  had  anything  to  do  with  that  dam  nntil 
,yon  pnt  the  new  one  in,  in  '4,  '5  or  'G? 

A.    Yes. 

Q.    That  is  right,  isn't  it? 

A.    Yes." 

(This  isn't  even  testimony,  it  is  onl}^  im- 
peachment. State  V.  Yee  Gueng,  57  Ore.  509, 
512-517.) 

'*Q.  He  never  had  anything  to  do  with  it 
before  that  time,  is  that  right? 

A.  So  then  after  other  brother  was  living, 
he  attended  to  the  bnsiness.  I  don't  attend 
to  it. 

Q.  When  yon  bnilt  that  new  dam,  did  you 
take  Mr.  Hanley  in  with  yon  and  have  him  help 
you  build  it? 

A.    I  don't  knoAV.    The  other  brother  built  it. 
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Q.  Didn't  you  testify  over  before  Mr.  Cor- 
coran, tliat  when  you  built  the  new  dam  you 
allowed  Hanley  to  help  you  build  it,  and  gave 
him  an  interest  in  it?    Didn't  you  so  testify? 

A.    Hanley  helped  our — 

Q.    Hanle}^  helped  you  rebuild  it? 

A.    The  other  brother  said  he  did. 

Q.  Weren't  you  right  there  when  the  dam 
was  rebuilt? 

A.    No,  I  was  in  Washington. 

Q.    How  long  did  you  stay  in  Washington? 

A.    Oh,  Avhen  I  come  back  the  dam  was  built. 

Q.  When  did  you  first  learn  that  Mr.  Han- 
ley had  got  an  interest  in  it? 

A.    That  is  what  the  other  brother  said. 

Q.  Your  brother  told  you  when  you  came 
back  that  he  had  given  Mr.  Hanley  an  interest 
in  it? 

A.  Yes,  that  he  paid  half  of  the  expense. 
If  he  done  it,  I  don't  know.  I  got  nothing  to 
show." 

REDIRECT  EXAMINATION. 

^'Q.  That  dam  was  first  built  by  Peter 
Stenger,  wasn't  it? 

A.  It  looked  like  it  was  there,  before  Sam 
Voegtly. 

Q.  Peter  Stenger  took  a  lease  of  Section  31 
from  the  Road  Company,  didn't  he? 

A.    Oh,  yes,  that  is  what  they  say. 

Q.    That  is  what  you  understood? 

A.    Yes. 
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Q.  Hanley  succeeded  Peter  Stenger  in  that 
lease,  didn't  he? 

A.    I  believe  he  did. 

Q.  And  Hanley  has  used  that  dam  right 
along,  hasn't  he? 

A.    Most  of  tlie  time,  j^es." 

This  is  the  testimony  which  is  allowed  to  out- 
weight  Mr.  Hanlej^'s  testimony  and  to  lead  the  court 
to  say  that  "in  the  light  of  this  testimony  it  is  diffi- 
cult to  believe  that  Mr.  Hanley  ever  acquired  any 
interest  in  this  dam."  Just  consider  that  a  moment. 
The  man  who  built  the  dam,  whose  right  to  it  was 
far  older  and  better  than  Luig's,  the  man  who 
simply  let  Luig  in  on  it  from  a  feeling  of  neighbor Ij^ 
friendliness,  is  now  declared  never  to  have  acquired 
any  interest  in  it  at  all. 

But  as  we  view  it,  these  things  are  relatively 
unimportant.  Whether  the  31  Dam  is  the  one  men- 
tioned in  the  decree  or  not  and  whenever  Mr.  Han- 
ley got  his  interest  in  it,  the  fact  remains  that  the 
dam  waters  the  Altschul  land  and  uses  the  Altschul 
water  rights,  Avhich  were  never  involved  in  the 
decree,  and  Hanley,  as  the  successor  of  Altschul, 
has  a  right  to  those  water  rights,  and  to  make  use 
of  the  31  Dam  to  avail  himself  of  those  rights.  The 
only  possible  theory  on  which  he  could  be  forbidden 
to  use  the  31  Dam  would  be  the  theory  that  the 
decree  limited  the  use  of  the  dam  to  Caspar  Luig 
and  his  successors  alone,  and  barred  all  the  rest  of 
the  world,  and  this,  as  Ave  have  seen,  the  decree  does 
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not  do.  If  tliat  A^iew  be  taken  of  it — tliat  Hanley 
has  tlie  31  water  rights  but  cannot  use  them  by 
means  of  the  31  Dam,  because  that,  as  a  specific 
structure,  is  decreed  against  and  limited  to  Caspar 
Luig  and  his  successors  alone — then  all  that  Mr. 
Hanle}^  has  to  do  is  to  go  and  build  a  new  dam  in 
the  river  just  above  it,  which  would  be  a  futile  and 
vain  thing  for  the  law  to  require  him  to  do. 

In  making  this  part  of  the  argument  we  do  not 
wish  for  a  moment  to  be  understood  as  even  hint- 
ing that  Mr.  Hanley's  interest  in  that  dam  is  in 
any  waj^  doubtful.  As  a  matter  of  fact  this  dam 
was  put  in  the  river  in  the  eighties  by  Pete  Stenger, 
who  had  Section  31  under  lease  and  Mr.  Hanley  im- 
mediately succeeded  Pete  Stenger  in  his  lease,  in- 
cluding the  dam,  about  1898  and  continued  so  until 
the  property  was  purchased  by  the  William  Hanlej- 
Company. 

Now  as  to  the  contention  that  Mr.  Hanley,  if  he 
was  leasing  this  dam  in  1898  as  he  says,  should 
have  set  up  his  claim  to  it  in  his  answer  to  the  bill 
of  complaint.  His  failure  to  do  so  seems  to  have 
been  seized  upon  by  the  trial  court  as  one  reason 
for  believing  that  he  had  no  interest  in  it. 

It  must  be  remembered  that  all  of  Hanley 's  main 
interests  were  over  on  the  east  fork  of  the  river.  His 
Bell-A  Ranch,  his  home  and  all  the  lands  he  owned 
were  over  there.  He  had  no  interests  at  that  time 
on  the  west  fork  of  the  river,  except  his  lease  of 
Section  31  from  Charles  Altschul,  which  was,  com- 
pared to  his  other  holdings,  a  mere  incident  and 
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unimportant.  All  of  these  leases  made  by  Charles 
Altschul  of  the  Koad  Company  lands  were  short 
term  leases,  and  it  is  probable  that  Hanley's  lease 
of  31  was  of  this  character. 

The  bill  of  complaint  did  not  charge  Hanley 
with  any  use  of  this  31  Dam  at  all.  Mr.  Hanley 
says,  in  his  affidavit  (record,  p.  44),  that  Section 
31  was  deliberately  omitted  from  the  complaint  by 
the  P.  L.  S.  Company  because  it  was  not  the  com- 
plainant's policy  to  get  into  any  quarrel  with  the 
Road  Land  people  or  Mr.  Altschul.  Whatever  be 
the  cause,  the  bill  did  omit  any  mention  of  Section 
31  or  of  Hanley's  use  of  the  31  Dam,  and  centered 
its  attack  on  Mr.  Hanley's  rights  and  directed  his 
attention  soleh^  to  his  rights  on  the  east  fork  of  the 
river,  which  were,  both  in  the  complainant's  mind 
and  Mr.  Hanley's,  the  important  thing  between 
them. 

The  language  of  the  bill  is  as  follows.  After 
setting  up  the  complainant's  alleged  right,  it  says 
(p.  1113  of  record  No.  2030)  : 

"But  notwithstanding  your  orator's  said 
rights,  the  defendants  have  wrongfully  entered 
upon  the  channels  of  said  river  and  the  chan- 
nels of  its  said  forks  above  said  lands  of  your 
orator,  or  some  of  them,  and  have  wrongfully 
constructed  and  are  now  wrongfully  maintain- 
ing divers  dams  in  said  channels  and  ditches 
leading  therefrom;  that  is  to  say,"  (here  the 
bill  sets  out  the  dams  owned  by  other  defend- 
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ants)    "William  D.  Hanley  has  one  dam  and 
three  ditches  leading  therefrom." 

This  clearlj^  indicated  Mr.  Hanley's  dam  in  Sec- 
tion 21,  on  the  east  fork  of  the  river,  Avith  its 
ditches.  That  is  what  it  was  intended  by  the  com- 
plainant to  indicate,  that  is  what  Hanley  conceived 
it  to  indicate,  and  it  is  what  it  did  indicate. 

Bnt  now,  say  counsel  for  the  P.  L.  S.  Compan}^, 
although  the  bill  did  not  charge  Hanley  with  the 
31  Dam,  it  did  call  on  him  to  make  a  full  disclosure 
of  all  his  rights  on  the  river,  and  having  failed  in 
his  answer  to  disclose  his  claim  to  the  31  Dam,  he 
is  forever  barred.  Let  us  examine  this  contention. 
Leaving  out  of  consideration  now  for  the  moment 
the  fact  that  the  William  Hanley  Company  has 
acquired  the  new  and  independent  Altschul  rights, 
Avhich  Hanley  didn't  have  at  the  time  of  the  original 
suit,  and  therefore  couldn't  set  up,  let  us  look  at 
the  case  as  if  William  Hanley,  an  individual,  still 
held  Section  31  under  lease,  just  as  he  did  at  the 
time  of  the  original  bill.  Counsel  say  he  was  called 
on  to  make  a  full  disclosure  of  all  his  rights.  We 
say  that  he  was  called  on  to  make  a  disclosure  only 
as  to  those  rights  which  he  is  alleged  in  the  bill  to 
be  claiming,  namely,  the  rights  on  the  east  fork. 
The  paragraph  of  the  bill  calling  for  a  disclosure 
is  as  follows  (p.  1110,  record  2030)  : 

''For  as  much  as  your  orator  can  have  no 
adequate  relief  except  in  a  court  of  equity  and 
to  the  end  that  the  defendants  may,  if  the}^  can, 
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show  why  your  orator  should  uot  have  the 
relief  hereby  prayed,  your  orator  asks  that  they 
may  each  be  compelled  to  make  answer  to  this, 
its  bill  of  complaint,  and  to  make  a  full  dis- 
closure and  discovery  in  regard  to  the  rights 
or  pretended  rights,  if  any  they  have,  for  divert- 
ing the  waters  from  joiw  orator's  said  land 
and  obstructing  its  flow  therein,  as  is  herein- 
above charged,  and  that  they  may  each,  accord- 
ing to  the  best  and  utmost  of  their  knowledge, 
remembrance,  information  and  belief,  make 
full,  true,  direct  and  perfect  answer  to  the 
matters  hereinahore  stated  and  charged,  but 
not  under  oath,  an  answer  under  oath  being 
hereb}^  expressly  waived/' 

The  bill  then  prays  for  a  general  injunction  re- 
straining the  defendants  from  diverting  any  of  the 
waters  from  the  river  or  either  of  the  forks  thereof. 
Our  contention  is  that  plaintiff  must  make  his  own 
case.  He  cannot  call  upon  the  defendant  to  make 
it  for  him,  and  that  when  the  bill  charged  Hanley 
only  with  the  dam  and  the  ditches  on  the  east  fork 
of  the  river,  and  then  asked  for  a  full  answer  and 
disclosure  as  to  the  defendant's  rights  to  divert  the 
Avaters  of  the  river  from  complainant's  lands  ^^as  is 
hereinabove  charged''  and  asked  for  a  full  answer 
to  the  matters  'liereinabove  stated  and  charged,'' 
it  asked  Hanley  for  an  answer  as  to  his  rights  on 
the  east  fork  of  the  river  only,  and  when  he  did 
answer  fully  as  to  those  rights  he  performed  his 
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duty  fully  and  did  all  that  was  required  of  him. 
The  affirmative  part  of  Mr.  Hanley's  answer  will 
be  found  on  pages  4  to  !•)  of  the  record,  and  an 
examination  of  it  will  show  that  he  ansAvered  most 
fully  and  in  detail  as  to  this  dam  and  ditches  on 
the  east  fork  Avhich  are  mentioned  in  the  hill  of 
complaint.  So  much  for  this  so-called  neglect  of 
Hanley's  to  set  up  his  leasehold  rights  on  Sec- 
tion 31. 

Aside  from  this  controversy  over  the  bill  and 
answer  Avhich  has  just  been  discussed,  the  complain- 
ant's theory  is  that  the  decree  allowed  Hanley  cer- 
tain specific  named  rights,  and  except  for  those 
rights  enjoined  him  and  his  successors  forever  from 
otherwise  diverting  the  waters  of  the  river.  So 
that  it  makes  no  difference  if  he  has  acquired  a  new 
right  from  Altschul.  Whatever  right  Altschul  may 
have  had  he  (Hanley)  can't  get  it  because  he  is  pre- 
vented by  the  personal  decree  against  him,  and  when 
Altschul's  right  passes  to  Hanley,  Altschul's  right 
becomes  tainted  with  Hanley's  limitations  under 
the  decree  and  Hanley  cannot  use  it.  This,  it  seems 
to  us,  is  a  false  conception  of  what  was  accom- 
plished by  the  decree.  The  bill  of  complaint  was 
brought  to  determine  certain  water  rights  claimed 
by  the  various  defendants  for  use  on  certain  named 
lands  and  was  really  a  bill  to  determine  the  water 
rights  appurtenant  to  those  lands.  So  that  al- 
though the  decree  does  perpetually  enjoin  the  de- 
fendants and  their  successors  in  interest  from 
diverting  any  of  the  waters  of  Silvies  River,  except 
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as  in  the  decree  allowed,  it  means  that  for  the  irri- 
gation of  those  lands  named  in  the  decree  they  can 
use  water  only  as  allowed  by  the  decree,  but  it 
surely  does  not  mean  that  each  one  of  those  defend- 
ants is  forever  barred  for  the  rest  of  his  natural 
life  from  going  out  and  acquiring,  by  i)urchase  or 
otherwise,  other  water  rights  on  Silvies  River  which 
were  not  involved  in  the  decree. 

It  is  true  this  decree  personally  enjoins  the  de- 
fendants, and  a  literal  interpretation  of  its  lan- 
guage might  sustain  complainant's  contention,  but 
let  us  look  at  the  reason  for  decrees  in  equity  being 
in  this  form  and  how  far  the  form  can  govern  in 
this  case.  Historically  the  equity  courts  have  en- 
forced their  decrees  in  such  a  way  that  it  is  now 
generally  stated  that  equity  acts  in  personam,  i.  e., 
it  imposes  upon  the  party  before  it  the  duty  to  do 
or  refrain  from  doing  a  particular  thing.  But  this 
peculiar  characteristic  of  equity  is  due  rather  to 
the  form  in  which  equitable  remedies  are  adminis- 
tered than  to  anything  in  the  jirimary  substantive 
equitable  rights.  Acting  in  personam  is  peculiar 
to  the  remedial  side  of  the  equity  court  and  not  to 
the  rights  Avhich  equity  courts  recognize,  create 
and  enforce.  When  a  court  of  equity  summons 
before  it  numerous  persons  having  rights  in  a  cer- 
tain stream  and  proceeds  to  adjudicate  the  relative 
rights  of  these  parties,  it  first  of  all  must  adjudi- 
cate the  validity  and  priority  of  the  several  claims 
and  then  proceed  to  enforce  its  decree  in  the  charac- 
teristic equitable  Avay,  viz. :  by  injunction  acting  in 
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personam.  But  the  injunctive  part  of  the  decree  is 
only  incidental  to  tlie  establishment  of  the  final 
water  rights  adjudged  by  the  court.  The  injunction 
is  but  a  way  of  enforcing  the  principal  decree.  This 
is  the  only  theory  upon  whicli  successors  in  interest 
could  be  bound  by  an  equity  decree  to  which  they 
were  never  parties.  The  decree  is  res  adjucUcata  as 
to  them,  not  because  they  v/ere  parties  to  the  suit, 
but  because  the  decree  does  settle  certain  property 
rights. 

If,  then,  a  decree  does  settle  proper tj^  rights 
and  grants  injunctions  to  enforce  its  adjudication, 
then  the  force  of  the  injunction  should  be  no  broader 
than  the  adjudication  of  rights  contained  in  the 
decree.  In  other  Avords,  if  the  water  rights  of 
Section  31  were  never  adjudicated,  then  the  in- 
junctive portion  of  the  decree  ought  not  to  be  held 
to  adjudicate  them  now  by  making  the  terms  of 
the  injunction  eifective  against  Mr.  Hanley,  as  the 
present  owner  of  Section  31.  (See  Pomeroy  Equity 
Jurisprudence,  3rd  Ed.,  Sees.  134,  135  and  170.) 

In  closing  this  part  of  the  discussion  of  the  31 
Dam  we  refer  to  the  case  of  Josslyn  vs.  Daly, 
15  Ida.  137,  96  Pac.  568.  This  case  is  right  in 
point,  especially  in  regard  to  the  contention  that 
Mr.  Hanley  cannot  set  up  the  Altschul  right  be- 
cause he  was  lessee  of  that  right  when  the  suit  was 
brought  and  should  have  set  it  up  then.  The  case 
was  as  follows:  In  a  previous  case  (Daly  vs. 
Josslyn,  7  Ida.  657,  65  Pac.  442)  Daly  and  Josslyn 
had  litigated  their  rights  to  the  waters  of  Seaman's 
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Creek.  Tii  that  eai'ly  case  Josslyii  had  rested  his 
claims  for  Avater  entire!}^  on  his  ownership  of  the 
"Kimbrongh  Kanch";  and  although  at  that  very 
time  he  had  the  "Galbraith  llanch''  leased,  he  did 
not  set  lip  the  water  rights  which  he  had  as  such 
lessee.  Some  time  after  that  he  bought  the  "Gal- 
braith  Ranch,"  thus  changing  his  position,  just  as 
Hanley  did,  from  lessee  to  absolute  OAAOier. 

In  the  subsequent  case  of  Josslyn  vs.  Dal}^,  15 
Ida.  187,  90  Pac.  568,  the  parties  Avere  again  liti- 
gating their  Avater  rights,  and  Josslj^n  set  up  the 
rights  appurtenant  to  the  "Galbraith  Ranch"  AA^hich 
he  had  purchased.  It  Avas  contended  that  he  could 
not  flo  this;  that  he  Avas  bound  by  the  judgment  in 
the  former  case,  and  that  haAdng  had  the  Galbraith 
place  under  lease  at  the  time  of  the  first  case,  and 
having  failed  to  set  up  those  rights  in  that  case, 
AA^hen  he  had  the  opportunity  to  do  so,  he  could  not 
do  it  noAV.  The  court  ruled  against  this  contention, 
saying : 

''It  may  be  that  Josslyn,  having  been  a  party 
to  the  case  of  Daly  vs.  Josslyn,  Avould  be  bound 
as  the  tenant  in  possession  of  the  Galbraith 
Ranch  by  the  judgment  entered  in  that  case, 
and  it  is  possible  that  during  his  tenancy  he 
AA^ould  not  have  been  permitted  as  tenant  to 
haA^e  raised  this  question,  or  haA^e  further  liti- 
gated any  rights  he  might  have  had  either  indi- 
Aidually  or  as  tenant  of  the  Galbraith  Ranch; 
but  the  title  and  possession  that  Jossljm  now 
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holds  is  uot  as  teiiaut,  but  as  owner  of  tlie  fee. 
He  has  acquired  his  title  from  a  total  strauger 
to  the  action  of  Daly  vs.  Josslyn  and  certainly 
cannot  be  precluded  by  that  judgment  from 
litigating  any  water  rights  that  might  have 
been  appurtenant  to  the  lands  he  subsequently 
purchased."     (9G  Pac,  p.  571,  first  column.) 

Even  if  Hanley  v^as  personally  bound  as  an 
individual  in  regard  to  the  31  dam,  the 
William  Hanley  Company  would  not  be. 

We  are  perfectly  Avell  aware  that  an  individual 
will  not  be  alloAved  to  avoid  the  effect  of  a  decree 
against  him  personally,  by  incorporating  his  prop- 
erty into  a  corporation  and  doing,  as  a  corpora- 
tion, Avhat  he  could  not  do  as  an  individual.  We 
do  not  dispute  that  for  a  minute.  We  do  wish, 
however,  to  point  out  to  the  court  that  the  William 
Hanley  Company  is  not  William  Hanley  alone.  It 
does  include  all  of  the  lands  which  he  held  as  an 
individual  at  the  time  of  the  decree,  but  it  does 
include  also  the  substantial  interest  of  other  people. 
For  example,  Mr.  C.  E.  S.  Wood  conveyed  to  the 
William  Hanley  Company  this  very  Section  31 
now  in  dispute,  and  several  other  large  and  valu- 
able tracts,  in  return  for  an  interest  in  the  corpo- 
ration. If  Mr.  Wood,  after  obtaining  the  contract 
of  sale  of  this  section  from  Mr.  Altschul,  had  taken 
the  deed  in  his  own  name  and  become  its  owner 
instead  of  having  it  deeded  to  the  William  Hanley 
Company  in  return  for  stock  in  the  William  Hanley 
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Company,  there  can  be  no  question  that  Mr.  Wood 
would  have  had  the  right  to  water  this  riparian 
section  from  Silvies  Kiver  independent  of  any  de- 
cree. Is  he  then  to  lose  this  right  because  he  has 
changed  the  form  of  this  ownership  from  an  out- 
right ownership  of  the  land  to  an  ownership  in  a 
corporation  which  holds  the  land?  In  other  words, 
is  the  William  Hanley  Company  unable  to  buy  a 
piece  of  land  with  its  accompanying  water  rights 
merely  because  William  Hanley,  as  an  individual, 
had  a  lease  on  that  land  at  the  time  of  the  original 
decree? 

Often  in  this  brief  we  have  spoken  of  "Hanlej^" 
succeeding  to  the  Altschul  rights  or  of  "Hanley's" 
ownership  of  ol.  We  have  done  so  merely  as  a 
convenient  way  of  speaking,  but  we  do  not  wish  the 
distinction  between  William  Hanley  and  the 
William  Hanley  Company,  a  corporation,  to  be  lost 
sight  of  for  a  moment.  It  is  the  William  Hanley 
Company  which,  through  Mr.  Wood's  contract  of 
sale  with  Mr.  Altschul,  succeeded  to  the  Altschul 
lands  (record,  p.  187).  For  convenience,  too,  we 
have  sometimes  spoken  of  the  title  to  these  road 
lands  as  being  in  Charles  Altschul  when  strictly  it 
was  sometimes  in  the  AVillamette  A^alley  &  Cascade 
Mountain  Wagon  Road  Compan3^  They  were  really 
one  and  the  same  and  it  is  shorter  just  to  refer  to 
the  Altschul  title. 
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The  court's  ruling  in  regard  to  the  31  dam  is 
an  attempt  to  adjudicate  important  property 
rights  in  a  summary  contempt  proceeding. 

It  is  well  settled  tliat  contempt  proceedings  can- 
not be  used  to  litigate  important  property  rights. 
This  nile  was  violated  in  this  present  case,  and  no 
better  example  can  be  fonnd  than  this  present  case 
of  the  wrong  that  is  done  by  attempting  to  adjudi- 
cate property  rights  in  this  Avay.  Mr.  Hanley  was 
served  with  the  complaining  affidavit  and  order  to 
shov/  cause  on  the  29th  of  April,  1915  (record,  p. 
28).  He  was  cited  to  appear  on  May  7th.  He  was 
in  Portland  w^hen  served  and  immediately  had  to 
go  out  to  Harney  Valley  both  to  attend  to  some 
important  matters  regarding  his  cattle  and  to 
gather  his  witnesses  and  perpare  for  the  hearing 
on  May  7th.  Xot  knowing  whether  he  would  be 
able  to  get  back  from  Harney  by  May  7th  his  coun- 
sel, Mr.  C.  E.  S.  Wood,  hurriedly  prepared  the  affi- 
davit v/hich  will  be  found  on  pages  29  to  46  of  the 
record,  and  Mr.  Hanley  signed  it  and  rushed  off 
to  Harney  so  as  to  tr}^  and  get  back  in  time  for  the 
hearing  on  May  7th.  There  was  no  time  for  either 
him  or  his  counsel  to  look  into  these  matters  and 
prepare  their  case  with  the  care  which  these  impor- 
tant water  rights  demanded.  The  William  Hanley 
Company's  principal  and  oldest  right  on  the  west 
fork  of  the  river  was  rushed  into  court  and  sum- 
marily tried  eight  days  after  the  matter  was  first 
brought  to  the  company's  attention.  The  whole 
thing  was  done  summarily  in  a  hurry  and  the  result 
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was  that  tbere  were  mistakes  in  Mr.  Hartley's  aifi- 
davit  and  in  the  testimony.  There  was  no  time  to 
look  up  witnesses  and  records  of  past  years.  The 
old  31  Dam  was  put  in  in  the  eighties  hy  Pete 
Stenger  and  a  proper  presentation  of  the  case  w^ould 
have  required  finding  Avitnesses  who  could  go  back 
to  that  time  and  trace  the  use  of  the  dam  up  to  the 
time  Mr.  Hanley  got  it  and  corroborate  Mr.  Han- 
ley's  testimony  as  to  about  the  date  when  he  suc- 
ceeded Stenger  in  the  lease  and  rebuilt  the  dam, 
and  as  to  how  Caspar  Luig  got  an  interest  in  it, 
and  what  water  v/as  diverted  from  it  and  where  it 
went;  a  proper  presentation  would  also  have  re- 
quired a  showing  of  the  stock  books  of  the  William 
Hanley  Company  to  show  that  that  company  is  not 
simply  Yv^illiam  Hanley,  incorporated,  but  includes 
other  important  interests.  All  of  these  things  and 
many  others  were  exceedingly  important,  and  yet 
this  case  was  tried  without  any  adequate  oppor- 
tunity to  go  into  them  and  substantiate  them  at 
all,  with  the  result  that  the  trial  court  has  actually 
found  that  Mr.  Hanley  never  had  any  interest  in 
this  dam  at  all. 

Authorities  on  the  rule  that  contempt  proceed- 
ings are  not  appropriate  to  try  property  rights 
are: 

In  re  Paschall,  10  Wall.  483,  492. 
Ex  parte  Hollis,  50  Cal.  405,  413. 
Baldwin  v.  Hosmer,  101  Mich.  119;  59  N.  W. 
432,  437,  2nd  column. 
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SECTION  5 

In  the  foregoing  discussion  of  the  31  Dam  we 
have  referred  principally  to  it  as  watering  Section 
31  because  that  was  sufficient  for  the  puropses  of 
the  argument,  but  we  wish  to  point  out  that  Sec- 
tion 5,  cornering  with  Section  31  on  the  southeast, 
is  in  the  same  category  as  31;  that  is  to  say,  that 
Section  5  is  also  dei^endent  on  the  31  dam  for  irri- 
gation (record,  pp.  22G,  227)  and,  like  31,  Avas 
owned  by  Charles  Altschul  at  the  time  of  the  decree 
and  was  subsequently  purchased  from  Charles  Alt- 
schul by  the  William  Hanley  Company  through  the 
medium  of  Mr.  C.  E.  S.  Wood  (record,  p.  237),  as 
has  been  previously  explained.  The  only  difference 
between  the  two  sections  is  that  31  lies  right  on 
the  river  and  Section  5  does  not,  and  Section  31 
w^as  under  lease  to  William  Hanley  at  the  time  of 
the  decree  and  Section  5  was  not. 

THE  YOUNG  DAM 

This  dam  is  kno\ATi  as  the  Young  Dam,  but  in 
reality  Young  has  no  interest  in  it  and  it  is  really 
the  sole  property  of  the  William  Hanley  Company. 

Our  contention  in  regard  to  this  is  very  much  the 
same  as  in  regard  to  the  31  Dam  and  will  be  re- 
peated here  only  to  the  extent  the  difference  in  the 
facts  warrants.  The  facts  in  regard  to  this  dam 
are  as  follows:  The  defendant  Young  was,  by  the 
decree,  allowed  a  dam  in  the  west  fork  of  the  river 
for  the  irrigation  of  his  land  in  the  northeast  quar- 
ter of  section  30,  township  23  south,  range  31  east. 
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This  old  dam  was  nearly  a  quarter  of  a  mile  south 
of  the  north  line  of  the  section.  This  dam  having 
washed  out,  Young  and  Tlanley  together  built  a 
new  dam  about  a  quarter  of  a  mile  further  up  the 
river  just  north  of  the  section  line  between  19  and 
30,  Section  19  adjoining  Section  30  on  the  north, 
and  the  dam  being  just  barely  in  Section  19.  The 
idea  appears  to  have  been  that  Young  would  use 
this  dam  in  place  of  his  old  one,  and  the  William 
Hanley  Company  Avould  use  it  for  the  irrigation  of 
Section  29,  and  also  for  the  irrigation  of  Section 
19,  vvhich  was  owned  by  the  Harne}^  Valle^y  Im- 
provement Companj^  a  corporation  in  Avhich  Mr. 
Hanley,  Mr.  C.  E.  S.  Wood  and  Mr.  D.  C.  O'Eeilly, 
of  Portland,  are  the  principal  stockholders.  The 
Pacific  Li\e  Stock  Company  brought  a  contempt 
proceeding  against  Young  on  account  of  his  use  of 
this  dam  and  Judge  Bean  held  him  in  contempt. 
(See  Judge  Bean's  opinion,  record,  pp.  330-338.) 
After  this  Young  ceased  using  any  water  from  this 
dam  whatever  and  turned  all  interest  in  it  over  to 
the  William  Hanley  Company,  which  has  used  it 
for  the  irrigation  of  Sections  29  and  19,  both  of 
which  were  Altschul  sections  and  not  involved  in 
the  original  decree  (except  that  Section  19  was 
under  lease  to  H.  C.  Levens  at  the  time  of  the 
original  decree,  and  he  was  given  a  right  to  water 
it  as  long  as  his  lease  continued). 

The  gist  of  the  charge  against  Planlej^  regard- 
ing this  dam  is  found  in  paragraph  II  of  the  com- 
plaining affidavit   (record,  pp.  18-19),  and  is  that 
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Young,  HotcMviss  and  Thornbiirg  built  tliis  dam 
and  in  April,  1915,  diverted  water  from  the  river 
by  its  means,  and  that  Hanley  advised,  encouraged 
and  assisted  them  in  these  acts. 

This  charge  against  Hanley  was  not  proved;  in 
fact,  the  direct  contrary  was  proved;  but  Mr.  Han- 
ley, again,  in  order  to  be  quite  frank  with  the  court, 
stated  openly  that  the  William  Hanley  Company 
claimed  the  OAvnership  of  the  dam  for  the  irriga- 
tion of  Section  29  and  the  Harney  Valley  Improve- 
ment Company's  Section  19.  It  appeared  very 
plainl}"  at  the  trial,  however,  that  although  the 
William  Hanle}^  Company  claimed  the  right  to  use 
this  dam,  it  had  not  as  a  matter  of  fact  used  it 
this  year  at  all.  (Record,  pp.  35,  188,  192,  236-237.) 
This  is,  to  a  certain  extent,  corroborated  by  Mr. 
Treadwell  (record,  p.  154),  who  says  that  when 
he  visited  the  dam  on  the  25th  of  April  no  water 
was  going  out  on  the  east  side,  which  is  the  side  it 
would  have  had  to  go  out  on  to  reach  Section  29. 

On  this  state  of  the  record  Judge  Wolverton 
said  that  Hanley  "violates  the  decree  when  he  at- 
tempts to  use  any  (water)  by  virtue  of  the  Young 
Dam,  whether  old  or  new"  (record,  p.  59),  and  the 
trial  court  in  his  decree  (record,  p.  79)  enjoined 
Hanley  from  using  it. 

We  contend  that  this  was  erroneous  for  the  fol- 
lowing reasons : 

1.  It  was  going  beyond  the  issues  made  by  the 
complaining  affidavit.     That  charged  Hanley  with 
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one  thing  onl}^  in  regard  to  this  dam,  namelj^,  that 
he  assisted,  advised  and  encouraged  Young,  Hotch- 
kiss  and  Thornburg  in  their  use  of  it  in  Adolation 
of  the  decree.  This  was  the  only  charge  made 
against  Hanley  and  consequently  the  only  thing  for 
which  the  court  coiild  hold  him  in  contempt.  The 
proof  failed  utterly  on  this  and  there  the  court 
should  have  dropped  it.  Instead  the  court  Avent 
entirely  outside  the  issues  made  by  the  complain- 
ing affidavit  and  decided  that  Hanley  had  no  right 
to  use  this  dam,  and  forever  enjoined  him  from 
using  it. 

2.  This  was  adjudicating  important  property 
rights  in  a  contempt  proceeding,  the  error  of  which 
Ave  haA'e  previously  discussed. 

3.  The  dam  (though  not  used  at  all  b}^  Hanley 
that  year)  Avas  for  the  purpose  of  irrigating  Sec- 
tion 29,  belonging  to  the  William  Hanley  Company, 
and  Section  19,  belonging  to  the  Harney  Valley 
ImproA^ement  Company,  neither  of  AA^hich  sections 
Avere  eA^er  iuA^olved  in  the  original  suit.  Both  Avere 
Altschul  sections  and  both  Avere  acquired  after  the 
decree. 

We  should  say  in  passing  that  Mr.  Hanley  had 
no  interest,  leasehold  or  otherAvise,  in  these  sections 
at  the  time  of  the  original  decree  and  consequently 
the  argument  made  against  him  in  regard  to  Sec- 
tion 31,  viz.,  that  he  should  have  set  up  his  claim 
Avhen  he  made  his  ansAver  in  the  original  suit,  does 
not  apply  here. 
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The  trial  court's  opinion  seems  to  assume  that 
Hanley  is  here  claiming  a  right  under  or  through 
Young.    The  opinion  says  (record,  p.  58)  : 

"Hanley  could  acquire  no  better  or  superior 
right  or  interest  in  that  dam  by  purchase  from 
Young  than  Young  had  primarily.  And  as  to 
the  claim  of  Hanley  that  he  helped  to  construct 
the  dam,  he  could  acquire  no  right  to  the  use 
of  the  waters  thereby  for  the  reason  that  the 
dam  was  treated  of  by  the  decree.  Young, 
Hotchkiss  and  A'^oegtly  were  permitted  to  main- 
tain one  dam  at  or  near  the  locality  where 
the  old  dam  was  located  at  the  time  of  the 
entry  of  the  decree,  w^hich  dam,  Avhen  open, 
should  not  unnecessarily  obstruct  the  flow  of 
the  water  in  the  stream.  And  the  fact  that 
Hanley  assisted  in  the  construction  of  the  new 
dam  could  give  him  no  greater  rights  than  the 
original  parties  had  to  the  use  of  the  old  dam. 
Furthermore,  Hanley  was  a  party  to  the  orig- 
inal suit  and  he  is  bound,  as  in  the  case  of  the 
Luig  dam,  by  the  terms  of  the  decree  respect- 
ing the  particular  dam.  Judge  Bean,  in  the 
Young  contempt  proceeding,  has  held  that  Han- 
ley should  get  none  of  any  surplus  water  there 
might  remain  over  Young's  use;  and  he  cer- 
tainly has  none  that  the  decree  gives  him;  so 
he  violates  the  de(^ree  when  he  attempts  to  use 
any  by  virtue  of  the  Young  Dam,  Avhether  old 
or  new." 
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Now  this  is  a  complete  misappreliension  of 
Hanley's  position.  He  does  not  claim  tlie  right  to 
use  any  of  Young's  surplus  water,  nor  does  he  claim 
anything  by  or  under  or  through  Young  because  of 
his  purchase  of  this  Young  Dam.  His  claim  is  not 
based  on  Young's  rights  at  all.  It  is  simpl}^  this: 
That  the  William  Hanley  Companj^,  as  the  suc- 
cessor to  the  Altschul  rights,  has  a  right  to  build 
a  dam  in  the  river  for  the  irrigation  of  Sections  20 
and  19  regardless  of  the  decree.  And  the  fact  that 
the  company,  for  mutual  convenience,  joined  with 
Young  in  the  construction  of  this  dam  makes  no 
difference  whatever  in  the  company's  rights. 
Young's  dam  permitted  by  the  decree  had  washed 
out  and  he  wanted  to  put  in  a  new  one.  The 
William  Hanley  Company  wanted  to  put  in  a  dam 
at  about  the  same  time,  so  they  joined  together. 
That  is  all  there  is  to  it.  It  is  precisely  the  same 
as  if  the  William  Hanley  Company  had  built  this 
dam  entirely  independently  of  Young.  In  fact  that 
is  the  position  now,  for  the  company  owns  the  dam 
independently  of  Young  and  the  trial  court  has 
declared  that  this  dam  is  not  the  Young  Dam  per- 
mitted by  the  decree  at  all,  and  that  if  Young  wants 
to  maintain  a  dam  he  must  go  down  the  river  one- 
quarter  of  a  mile  to  the  old  place  and  rebuild  his 
dam  there.  (Record,  pp.  72,  78.)  This  dam,  there- 
fore, of  the  William  Hanley  Company's  on  the  south 
line  of  Section  19  is  not  the  dam  treated  of  by  the 
decree  at  all.  It  is  a  new  structure,  built  and  owned 
by  the  William  Hanlej^  Company,  for  the  irriga- 
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tion  of  land  and  the  use  of  water  rights  not  adjudi- 
cated in  the  decree.  These  water  rights  may  be 
found,  after  a  judicial  investigation,  to  be  Avorth- 
less.  The}^  may  be  so  late  in  time  as  to  be  not  v/orth 
a  dollar,  but  at  any  rate  the  William  Hanley  Com- 
pany is  entitled  to  have  them  judiciall}^  investi- 
gated, and  the  Pacific  Live  Stock  Company,  if  it 
wishes  to  contest  them,  should  bring  a  separate, 
independeiit  suit  where  these  rights  can  be  tried 
out  in  the  way  Avhich  their  importance  demands, 
and  not  be  summaril}-  disposed  of,  on  eight  days' 
notice,  in  a  contempt  j)roceeding. 

There  was  a  good  deal  of  testimony  at  the  trial 
describing  the  structure  of  the  Young  Dam,  and  how 
much  the  Avater  in  the  river  Avas  raised  by  means 
of  the  permanent  board  AA^hich  is  nailefl  across  its 
bottom,  and  also  Avhether  the  Avater  Avas  raised 
more  by  this  dam  than  b}^  the  old  Young  Dam  a 
quarter  of  a  mile  doAvn  the  river.  In  preparing  the 
record  on  appeal,  eliminating  immaterial  parts  as 
Equity  Kule  75  requires,  Ave  have  left  all  of  this  out, 
for  Ave  do  not  regard  it  as  of  any  importance.  In 
the  vieAV  AA^e  take  of  the  case,  namely,  that  the 
William  Hanley  Company  is  claiming  a  neAV  and 
independent  right  not  in  any  Avay  dependent  on 
the  old  Young  Dam,  it  AA^ould  make  no  difference 
Avhether  this  William  Hanley  Company  dam  raised 
the  Avater  in  the  river  six  inches  or  six  feet,  or 
blocked  up  the  riA^er  altogether.  It  might  not  haA^e 
a  right  to  do  this,  but  the  Pacific  LiA'^e  Stock  Com- 
pany, in  order  to  shoAV  that  it  had  no  such  right. 
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would  ha^e  to  bring  aii  independent  bill  just  as  it 
wonld  ai>ainst  anv  stranger  to  the  decree.  For 
these  reasons  Ave  have  omitted  the  testimony  re- 
ferred to. 


THE  EAST  FORK  OF  THE  RIVER 

The  charges  made  in  paragraphs  III  and  IV 
of  the  complaining  affidavit  against  Hanle}^  were 
not  sustained  by  the  trial  court.  Indeed  there  was 
no  evidence  at  all  to  sustain  them  and  there  was 
a  great  deal  of  evidence  to  the  contrary.  We  there- 
fore pass  these  by  and  come  to  the  remaining 
charges,  which  all  relate  to  the  east  fork  of  the 
river.  The  first  of  these  charges  relates  to  the 
drain  ditch,  the  second  to  the  21  Dam  and  the  next 
to  the  alleged  diversions  of  water  by  means  of  so- 
called  "cuts"  in  the  river  bank.  We  believe  it  Avill 
be  conducive  to  a  clearer  understanding  if  w^e  re- 
verse this  order  and  discuss  the  cuts  first ;  then  the 
drain  ditch  and  next  the  21  Dam.  Before  entering 
on  this  discussion,  however,  we  Avish  to  state  that 
all  of  these  alleged  Aiolations  of  the  decree  on  the 
east  fork  AA^ere  trivial,  eA^en  if  true.  We  think  that 
this  court  Avill  agree  Avith  that  statement  after  it 
has  read  the  evidence.  And  indeed  this  fact  is 
practically  admitted  by  Mr.  TreadAA^ell  to  be  true, 
for  he  says  that  he  had  intended  to  overlook  these 
matters  on  the  east  fork,  and  it  Avas  not  until  his 
ire  Avas  aroused  by  Mr.  Hanley's  use  of  the  31  Dam 
on  the  west  fork,  and  his  supposed  other  activities 
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there,   that    Mr.   Treadwell   decided   to   bring   this 
contempt  proceeding.    His  exact  statement  is: 

"In  fact,  I  said  to  Judge  Webster,  in  addi- 
tion to  Avhat  I  have  said — I  told  him  that  I 
felt  a  little  reluctance  about  this  matter  of 
taking  any  proceeding  on  that  matter  at  that 
time,  on  account  of  the  fact  that  I  was  Mr. 
Hanley's  guest  when  I  was  down  there  (on  the 
east  fork)  ;  and  it  was  not  until  these  other 
matters  came  up  on  the  other  fork,  that  could 
not  be  overlooked,  that  this  proceeding  was 
brought."     (Eecord,  pp.  152-153.) 

Coming  now  more  specifically  to  the  questions 
of  the  "cuts"  and  drain  ditch,  it  is  absolutely  vital 
to  a  correct  understanding  of  the  issues  involved, 
to  have  a  clear  picture  before  the  court's  mind  of 
the  topography  of  the  country  at  that  point,  and  we 
therefore  state  it  in  some  detail.  The  following 
sketch  will  giA^e  a  fair  idea  of  the  course  of  the  river 
through  the  sections  and  of  the  location  of  the  drain 
ditch  and  of  the  Orphan  Headgate  and  levee,  and  the 
position  of  the  A^arious  "cuts,"  as  said  position  is 
stated  in  the  complaining  affidavit  and  Mr.  Griffin's 
testimony. 
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V'9/Pi  ^"'^'^  On'ned  or  /casea  by  yv"  Han/gcf 
^^^  prior  to  th)T  c/e.cren,  anc/  for  tvhich  tha 
V/7W&   decrcv     ^n:^ft     /?/>:?     v\'afer     rights 

It  is  important  to  remember  that  the  river, 
through  Section  27,  as  we  pointed  out  in  our  open- 
ing statement,  has  banks  higher  than  the  surround- 
ing country  and  that  it  narrows  very  markedly  as 
it  proceeds  southeasterly  through  Section  27,  and 
in  Sections  34  and  35,  immediately  south  and  south- 
easterly of  Section  27,  the  channel  becomes  so  small 
and  meandering  and  choked  that  it  is  practically 
no  channel  at  all.  Consequently  the  river  here  is 
something  like  a  funnel  with  its  small  end  in  Sec- 
tions 34  and  35,  and  as  the  water  pours  down  into 
this  funnel  it  is  of  necessity  forced  out  over  the 
banks  in  Sections  27,  34  and  35,  and  in  the  old  days, 


60 

before  anything  was  done  to  relieve  it,  made  these 
sections  a  marsh.  The  river  channel  re-formed 
again  further  south  and  carried  this  Avater  through 
the  Pacific  Live  Stock  Company's  Island  Kanch 
and  into  the  Malheur  Lake.  It  was  to  relieve  this 
marshy  condition  of  Sections  27  and  35  and  con- 
vert them  from  tule  beds  into  hay  meadows  that 
the  Ilanley  Drain  Ditch  was  built.  This  ditch,  as 
will  be  noticed  from  the  plat,  has  its  headgate  in 
the  river  in  the  northeast  quarter  of  Section  27 
and  flows  in  a  general  southeasterly  direction 
through  Mr.  Ilanlej^'s  land  for  about  one  mile,  where 
it  then  enters  the  Pacific  Live  Stock  Companj^'s  land 
in  Section  26.  This  ditch  was  built  about  1893  by 
agreement  between  Mr.  Hanley  and  the  Pacific  Live 
Stock  Company,  and  its  theory  was  that  it  would 
relieve  the  excessive  flooding  of  Sections  27  and  35 
by  diverting  a  part  of  the  river  away  from  those 
sections  and  carry  it  southeasterh^  to  the  Embree 
Slough,  through  which  slough  the  water  Avould  be 
returned  to  the  re-formed  channel  of  the  river  fur- 
ther south.  Of  course  it  was  not  the  object  of  the 
ditch  to  divert  all  the  Avater  away  from  these  sec- 
tions, but  only  to  regulate  the  flow  of  the  river  past 
the  headgate  of  the  drain  ditch  so  that  the  water 
which  passed  on  would  overflow  these  sections 
enough  to  give  them  natural  irrigation  and  make 
them  produce  hay,  but  would  not  flood  them  into  a 
marshy  condition  and  make  them  produce  tules. 
In  a  sense,  therefore,  the  ditch  is  a  very  important 
part  of  the  irrigation  system  of  Section  35.     One 


61 

might  say  it  irrigates  Section  35,  not  by  putting 
water  on  it,  but  hj  taking  some  of  the  water  off 
it ;  and  the  same  is  true  of  Section  27,  and  we  sup- 
pose used  to  be  true  as  to  Section  M,  although  the 
Pacific  Live  Stock  Company  has  taken  other  means 
to  prevent  the  flooding  of  34.  And  in  fact  the  Pacific 
Live  Stock  Company,  although  it  agreed  to  the 
building  of  the  Hanley  Drain  Ditch,  never  had  any 
interest  in  it  nor  does  it  claim  any,  except  in  that 
part  of  the  ditch  Avhich  lies  on  its  own  land  in  Sec- 
tion 2C.  It  does  not  claim  any  right,  nor  has  it  any, 
to  regulate  the  flow  of  Avater  through  the  headgate 
of  the  ditch.  Hanley  has  the  sole  right  to  operate 
and  use  the  ditch,  subject  only  to  the  limitation 
of  the  decree  that  he  shall  use  it  only  for  the  pur- 
pose of  draining  water  from  the  surface  of  his  land 
and  shall  not  use  it  as  an  irrigation  ditch. 

Some  time  after  the  entry  of  the  original  decree 
Pete  Clemens  and  P.  G.  Smith  put  a  small  head- 
gate  in  the  river  in  the  northeast  corner  of  Section 
34  and  thereby  diverted  w^ater  for  stock  purposes 
through  a  small  ditch  known  as  the  Orphan  Ditch. 
This  ditch  carried  a  little  water  over  to  the  north- 
w^est  quarter  of  Section  34  and  Section  33.  We 
believe  there  Avas  some  litigation  betAveen  the  Pacific 
Live  Stock  Company  and  these  men  over  this,  but 
at  any  rate  Avhether  it  was  to  settle  litigation  or 
for  some  other  reason,  the  Pacific  Live  Stock  Com- 
pany bought  out  these  men  and  has  continued  to 
use  this  Orphan  Headgate  and  ditch.  The  headgate 
became  out  of  repair  and  Avashed  out  so  that  the 
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Orphan  Ditch  diverted  much  more  water  than  it 
formerly  did,  and  in  a  previous  contempt  case, 
Judge  l>ellinger  ordered  the  Pacific  I^ive  Stock  Com- 
pany to  repair  this  headgate  and  maintain  it  so  as 
to  conform  to  the  requirements  of  the  decree. 
(Record,  p.  330.)  Notwithstanding  this,  the  Pacific 
Live  Stoclv  Company  in  the  Fall  of  1914  put  in  a 
new  headgate  at  this  point  much  larger  than  the 
old  one,  and  enlargetl  the  Orphan  Ditch  throughout, 
placing  all  the  dirt  from  the  excavation  on  the 
south  side  of  the  ditch,  so  that  this  south  hank  of 
the  ditch  forms  in  eftect  a  great  levee,  Avhich  holds 
the  flood  waters  back  on  Section  27  and  prevents 
their  flooding  Section  34.  According  to  Mr.  Gil- 
crest,  superintendent  of  the  Pacific  Live  Stock  Com- 
pany, the  ditch  and  levee  perform  the  double  pur- 
pose of  preventing  the  flood  water  from  running 
off  27  onto  34,  and  of  carrying  this  flood  Avater  and 
the  Vv^ater  diverted  through  the  Orphan  Headgate, 
A\^esterly  onto  Section  33  for  irrigation  purposes. 
(Record,  p.  171.) 

The  general  slope  of  the  country  is  here  south- 
east, so  that  the  ditch,  running  due  west,  is  against 
the  grade  of  the  country,  and  it  is  Mr.  Hanley's  con- 
tention that  in  order  for  the  Pacific  Live  Stock  Com- 
pany to  force  the  water  through  the  ditch,  it  has, 
b}^  means  of  its  big  levee,  to  back  the  water  up  over 
his  Section  27  and  cover  the  southern  part  of  it  with 
water,  in  some  places  two  or  three  feet  deep,  which 
ruins  it.  Furthermore,  that  the  natural  flood  which 
has  perennially,  and  without  any  artificial  assistance, 
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overflowed  Section  27  and  passed  on  should  not  now 
be  held  back  and  kept  standing  on  Section  27.  The 
Pacific  Live  Stock  Company  denies  Mr.  Hanley's 
contention  that  the  Orphan  Ditch  backs  the  water 
up  on  him,  and  brings  photographs  and  testimony 
to  show  that  ^^  hen  the  Orphan  Headgate  is  opened 
to  its  full  capacity  the  ditch  will  carry  all  the  water 
Avithout  backing  an}^  up  on  27,  providing  there  is 
no  v\'ater  coming  into  the  ditch  off  27.  But  it  ap- 
pears that  Avhen  water  is  coming  off  27  and  going 
into  the  ditch,  filling  it,  then  more  water  cannot 
be  turned  into  the  ditch  from  the  headgate  with- 
out causing  the  water  to  flow  back  onto  27.  Or, 
looked  at  the  other  way,  if  water  is  flowing  into  the 
ditch  from  the  headgate,  filling  it,  the  water  from 
27  cannot  go  into  the  ditch,  and  is  held  back,  flood- 
ing 27.  In  other  words,  when  the  ditch  is  already 
full,  with  the  water  diverted  from  the  Orphan  Head- 
gate,  it  is  the  same  as  if  it  was  full  of  earth,  or 
any  other  substance  that  obliterated  it,  and  all  there 
is  left  is  the  big  levee  along  the  left  bank  stand- 
ing up  above  the  plain.  The  situation  is  then  the 
same  as  if  there  Avere  no  ditch  at  all,  but  simply  a 
big  levee,  and  Avhether  it  is  the  27  Avater  or  the 
Avater  from  the  headgate  makes  no  difference.  It  is 
all  intermingled  and  you  can't  tell.  But  in  any 
CAent  the  leA-ee  backs  the  Avater  back  onto  27.  Mr. 
Gilcrest  testified  that  in  enlarging  the  ditch  and 
building  the  leA^ee,  in  1914,  the  intention  AA^as  to 
make  the  ditch  large  enough  to  take  care  of  the 
Avater  from  27  (Gilcrest,  p.  163).    But,  Mr.  Grifftn, 
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won't  do  this  (Griffin,  p.  113),  and  the  kodak  picture 
which  he  took  (complainant's  exhibit,  23)  certainly 
corroborates  him. 

With  this  prefatory  statement  of  the  conditions 
and  the  general  topography  on  this  fork  of  the  river, 
we  come  now  first  to  the  question  of  the  "cuts." 

THE  CUTS 

The  complaining  aflidavit  charges  (record,  pp. 
23  and  24)  that  by  the  terms  of  the  decree  the  de- 
fendant William  Hanley  was  enjoined  from  in  any 
manner  obstructing  the  channel  of  the  Silvies  Kiver 
prior  to  the  5th  of  May  each  year,  and  was  also 
enjoined  from  diverting  any  water  therefrom,  ex- 
cept as  would  naturally  flow  through  the  Ujiper 
Hanley  Ditch,  but  that  notwithstanding  this  the 
defendant  Hanley  during  March  and  April,  1915, 
in  willful  contempt  and  violation  of  the  decree, 
made  the  following  diversions  by  means  of  cuts  in 
the  bank  of  the  river  on  his  land  described  in  the 
decree,  to  wit : 

"In  the  left  bank  of  the  east  fork  of  Silvies 
River  about  nine  hundred  feet  below  the  Han- 
ley Drain  Ditch,  a  cut  in  the  bank  of  said  river 
about  twelve  feet  in  width  and  three  feet  in 
depth,  diverting  about  fifty  second  feet  of  water 
from  said  river;  a  cut  in  the  left  bank  of  said 
river  about  a  thousand  feet  above  the  south 
line  of  Section  27,  township  23  south,  range 
31  E.,  diverting  about  six  second  feet  of  water 
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of  said  river;  besides  the  foregoing,  the  said 
defendant  Hanley  diverted  a  large  quantitj^  of 
water  through  numerous  smaller  cuts  in  said 
river  through  Section  27  and  aided  the  diver- 
sion of  water  through  the  same,  as  well  as  the 
cuts  aforementioned,  in  the  following  manner: 
The  said  channel  of  Silvies  River  through  the 
said  Section  27  and  through  Section  35  in  the 
said  township  is  small  and  sluggish  and  easily 
obstructed,  and  the  said  defendant  Hanle}^,  in 
willful  violation  and  contempt  of  the  terms  of 
said  decree,  has,  during  the  months  of  March 
and  April,  1915,  further  obstructed  the  chan- 
nel of  said  river  by  maintaining  therein,  on 
Section  27,  the  timbers  of  an  old  bridge,  which 
has  been  destroj^ed,  across  the  said  river,  and 
which  timbers  have  been  permitted  to  fall  and 
lodge  in  the  said  river,  and  also  by  maintain- 
ing another  bridge  over  the  said  river,  the 
stringers  of  which  are  set  into  and  below  the 
banks  of  said  river,  and  so  that  the  same  ob- 
structs the  floAv  of  water  of  the  said  river,  and 
the  said  defendant  also  permits  to  accumulate 
in  the  channel  of  said  river  and  to  be  caught 
by  said  bridges  and  timbers,  the  carcasses  of 
dead  cattle  and  hogs  and  also  other  material 
which  has  obstructed  the  channel  of  the  said 
river  and  prevented  the  water  thereof  from 
flowing  down  the  same,  and  which  assisted  it 
to  floAv  over  the  bank  and  out  of  the  low  places 
along  the  banks  of  said  river,  and  also  through 
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the  cuts  in  the  hank  aforesaid;  and  hy  means 
thereof  the  said  defendant  has  diverted  about 
seventy-five  second  feet  of  Avater  from  said  river 
on  the  west  side  in  addition  to  the  water  afore- 
said, and  all  of  said  acts  of  the  said  defend- 
ant have  been  in  willful  violation  of  the  terms 
of  the  said  decree." 

The  trial  court  absolved  Mr.  Hanley  from  anj 
blame  on  account  of  the  old  timbers  of  the  bridge  and 
the  stringers  of  the  new  bridge,  and  the  dead  cattle 
and  hogs,  etc.,  because  the  evidence  showed  either 
that  Mr.  Hanley  had  had  nothing  to  do  with  them 
or  that  thej  were  negligible  anyway,  but  the  court 
did  find  Mr.  Hanley  in  contempt  for  not  keeping  the 
"cuts"  in  the  river  bank  closed,  and  inserted  a  para- 
graph in  his  decree  requiring  Mr.  Hanley  to  keep 
them  closed. 

It  was  the  contention  of  the  Pacific  Live  Stock 
Company  that  these  '^cuts"  had  actually  been  made 
in  the  bank  artificially  by  Mr.  Hanley.  It  was  Mr. 
Hanley's  ansv»^er  that  these  "cuts"  were  natural  open- 
ings in  the  bank  Avhich  had  been  made  by  the  action 
of  the  water  breaking  out  over  a  low  depression  and 
then  cutting  deeper  until  a  gap  was  formed,  and 
that  these  gaps  or  openings  had  been  there  forever 
and  were  a  natural  part  of  the  river,  and  that  Avhile 
he  was  under  no  obligation  to  keep  them  closed,  still 
lie  nevertheless  tried  to  do  so,  and  especially  so  this 
year,  in  order  to  avoid  any  complaint  by  the  Pacific 
Live  Stock  Company,  and  that  the  spade  marks  and 
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new  eartli  at  these  "cuts,"  which  the  racific  Live 
Stock  Company  evidently  concluded  had  been  done 
in  opening  them  up.  was  reall}^  done  in  an  attempt 
to  close  them. 

The  trial  court  apparently  adopted  Mr.  Hanley's 
contention  that  these  "cuts"  were  natural  breaks 
or  openings,  but  nevertheless  held  him  liable  for 
not  keeping  them  closed,  saying,  in  his  opinion 
(record,  p.  70)  : 

"He  should  have  kept  these  breaks  and  gaps 
in  the  banks  of  the  stream  closed,  or  at  least 
in  very  large  measure.  The  just  implications 
of  the  decree  require  this  of  him,  as  he  is  only 
given  the  flood  waters  to  May  5th,  and  water 
pouring  through  rents  in  the  banks  cannot  be 
termed  flood  waters." 

(In  passing  we  point  out  that  of  course  the 
court  could  not  have  meant  by  this  that  Planley's 
right  to  flood  waters  ceased  on  May  5th.  He  means 
that  up  until  May  5th  the  only  water  Hanley  has  a 
right  to  are  the  flood  waters. ) 

The  court's  view  that  these  "cuts"  were  not  arti- 
ficial but  are  natural  in  the  river  bank  is  fully  sus- 
tained by  the  evidence.  Mr.  Griffin,  who  was  the 
complainant's  chief  witness  on  these  "cuts,"  is  him- 
self uncertain  whether  they  were  artificial  cuts  or 
natural  breaks,  and  his  only  reason  for  supposing 
that  they  were  artificial  is  that  he  saw  evidences  of 
shovel  work  about  them.  (Record,  p.  13G.)  And 
this  shovel  Avorlv  was  onl}'  at  the  largest  ones.     (Rec- 
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ord,  p.  137.)  And  he  admits  that  the  Avhole  river 
bank  is  "wavy"  or  indented  with  numerous  natural 
depressions.     (Kecord,  p.  137.) 

Mr.  Trea dwell,  in  driving  down  the  river  bank 
with  Mr.  Hanle}^,  says  he  wasn't  close  enough  to 
these  "cuts"  to  notice  any  spade  marks.  (Kecord, 
pp.  150,  191.)  And  while  Mr.  Gilcrest  is  of  the 
opinion  that  these  depressions  or  openings  in  the 
bank  are  not  as  the  l)ank  vras  originally,  it  is 
worth  pointing  out  that  Mr.  Gilcrest  Avas  not  in 
the  country  in  the  early  days  (record,  p.  175)  and 
can  hardly  therefore  be  in  a  position  to  state  how 
the  river  bank  was  originally.  Even  Mr.  Gilcrest 
admits  that  the  river  bank  is  indented,  and  in  flood 
times  the  water  gets  its  relief  from  the  safety  valves 
or  natural  depressions  in  the  bank,  so  that  in  flood 
times  parts  of  the  banks  are  under  the  water  and 
parts  are  out  of  the  water.     (Kecord,  p.  170.) 

Mr.  Newman,  the  foreman  of  the  Pacific  Live 
Stock  Company's  Island  Kanch,  says  that  the  river 
has  always  been  accustomed  to  overflow  on  Mr. 
Hanley's  Section  27  (record,  p.  183),  and  that  the 
river  bank  is  more  or  less  indented  (record,  p.  184). 

Mr.  Hanley  testified  emphatically  that  no  "cuts" 
had  ever  been  made  in  the  bank  by  him,  his  men  or 
anybody  else.  (Record,  pp.  201  and  208.)  That 
these  "cuts"  were  original  with  the  country  and 
were  there  when  he  first  came  to  the  country.  That 
he  cut  hay  on  Section  27  in  1882  and  1883.     (Kecord, 
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p.  208.)  Tliat  the  "cuts''  are  made  hy  the  water 
( record,  p.  201 ) ,  and  there  are  more  of  them  on  the 
east  bank  than  on  the  west  bank  because  the  countr}^ 
leans  east.  (Record,  pp.  249-251.)  That  he  doesn't 
want  the  cuts  open  because  that  lets  the  water  run 
out  through  the  low  places,  whereas  his  aim  is  to 
keep  them  closed  so  that  the  water  Avill  work  out 
evenly  over  the  top  of  the  bank,  and  thus  irrigate 
the  land  thoroughh^  and  evenly.  (Record,  p.  204.) 
That  he  had  a  man  working  along  the  river  here 
with  special  instructions  to  keep  the  "cuts"  closed 
(record,  p.  200) ,  and  he  is  especially  sure  about  these 
instructions  he  gave  because  it  was  part  of  his 
general  policy  of  conciliation  toward  the  Pacific 
Live  Stock  Company  this  year  to  keep  them  closed. 
(Record,  p.  202.)  That  the  permanent  method  of 
filling  the  "cuts"  is  to  haul  dirt  in  Avith  scrapers 
(record,  p.  250),  but  if  they  wash  out  during  the 
flood  season,  then  they  are  temporarily  repaired 
with  stakes  and  boards  and  manure,  which  will  hold 
at  times  when  earth  thrown  in  there  would  imme- 
diately^ wash  out.  (Record,  pp.  249,  250.)  That 
the  photograph.  Complainant's  Exhibit  15,  is  not 
t}T)ical  but  only  shows  a  cut  closed  by  an  emergencj^ 
method.     (Record,  p.  250.) 

George  McLaren  testified  that  he  had  been  in 
Harney  Valley  twenty  years  and  that  the  special 
work  he  did  on  the  Hanley  Ranch  was  the  handling 
of  the  water.  (Record,  pp.  271,  272.)  That  Hanley 
has  never  cut  gaps  in  the  river  (record,  p.  277),  and 
that  his   (McLaren's)   job  in  regard  to  these  river 
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banks  has  been  to  keep  them  in  repair,  and  that 
every  Fall  he  went  aronnd  with  his  men  and  scrapers 
and  fixed  any  places  in  the  bank  that  were  wearing 
out,  or  any  breaks  that  had  come  in  during  freshets 
and  had  been  fixed  only  temporarily ;  that  he  would 
make  them  as  permanent  as  possible  and  would 
rebuild  levees.  (Record,  p.  277.)  Referring  to  some 
testimony  of  Mr.  Griffin  to  the  effect  that  he 
(McLaren)  had  stated  to  Griffin  that  these  cuts 
formed  a  part  of  the  Hanlej^  irrigation  system,  Mr. 
McLaren  explained  that  he  had  had  reference  to 
the  cuts  in  the  ditch  bank  on  which  he  and  Griffin 
were  then  standing  —  the  Hanley  Upper  Ditch. 
(Record,  p.  277.) 

John  Ryan  testified  that  he  had  been  in  Harney 
Valley  three  j^ears  and  was  at  present  working  for 
Mr.  Hanley,  and  that  during  the  Spring  of  1915 
his  job  has  been  looking  after  the  water  from  north 
of  27  down  to  the  Fennimore  place  and  keeping  the 
breaks  in  the  river  bank  closed.  (Record,  p.  284.) 
That  earlier  in  the  season  he  had  been  working  over 
on  Section  5  and  still  had  work  there  to  do,  but  that 
about  the  third  or  fourth  of  April  he  was  ordered 
b}^  Mr.  Hanley  to  leave  the  work  over  there  and 
come  over  on  the  east  fork  of  the  river  and  close 
the  breaks  immediately  (record,  p.  295),  and  that 
these  orders  came  direct  from  Mr.  Hanley  himself. 
(Record,  p.  287.)  That  he  fixed  the  "cuts"  where 
the  water  was  high,  by  putting  poles  across  them 
and  driving  boards  down  into  the  ground  with  the 
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upijer  end  of  the  board  resting  against  the  poles, 
and  took  a  sled  and  team  and  hauled  the  old  wet 
bottom  of  a  hay  stack  and  dumped  it  in  against  the 
boards  (record,  pp.  286,  287),  and  that  this  is  a 
temporary  method  adopted  during  flood  time,  be- 
cause it  is  the  only  way  that  you  can  make  any 
dam  or  levee  stick  in  a  cut  while  the  water  is  run- 
ning through  it.  That  to  fill  it  with  new  earth  is 
useless,  for  the  water  immediately  cuts  it  out. 
(Kecord,  pp.  280,  287  and  293.)  That  in  the  whole 
length  of  the  river  he  has  never  seen  any  "cuts" 
that  were  made  artificially,  and  wherever  a  "cut" 
has  appeared  it  has  been  closed  up  some  way  or 
other  (record,  p.  288),  and  that  the  boards  driven 
into  the  cuts  are,  as  he  has  said  before,  to  stop  the 
water  temporarily  and  are  not  meant  to  regulate 
the  water  by  putting  them  in  and  taking  them  out 
(record,  p.  293)  and  are  not  part  of  the  irrigation 
system  (record,  p.  294),  and  that  he  hasn't  had  any 
of  them  out  this  summer,  but  on  the  contrary  has 
been  putting  them  in  and  putting  stuff  in  with  them 
to  stop  the  Avater.     (Record,  pp.  294,  295.) 

Will  McLaren,  a  son  of  George  McLaren,  has 
been  in  Harney  Valley  eighteen  years  and  has 
Avorked  for  Mr.  Hanley  a  great  part  of  the  time  and 
never  got  any  orders  to  make  cuts  in  the  river 
banks  and  never  did.    (Record,  p.  297.) 

Dave  McLaren,  another  son  of  George  McLaren, 
has  been  in  Harney  Valley  fiften  years  and  has 
worked  for  Mr.   Hanley,   some  of  his  work  being 


72 

in  regard  to  irrigation,  but  not  A^ery  mucli  of  it. 
He  lias  never  made  any  cuts  in  the  river  bank. 
(Record,  p.  300.)  He  did  help  repair  one  "cut''  about 
the  middle  of  Section  27  on  the  east  bank  of  the 
river.  It  looked  as  if  it  had  washed  out  there,  and 
was  a  place  ten  to  fifteen  feet  wide,  and  they  plowed 
a  lot  of  sod  and  carried  it  on  a  sled  to  the  cut,  and 
made  an  embankment  there  about  five  feet  Avide. 
(Record,  p.  301.) 

This  is  all  of  the  testimony  in  this  present  pro- 
ceeding in  regard  to  these  "cuts,"  and  it  is  certainly 
enough  to  show  that  they  are  made  entirely  by  the 
action  of  the  water,  and  the  river  bank  has  alwaj^s 
had  them  in  it;  but  if  further  corroboration  is 
needed,  it  may  be  found  in  the  testimony  of  Charles 
Cronin  given  in  the  original  suit,  the  original  tran- 
script of  which  testimony  is  now  in  this  court.  Mr. 
Cronin  was  foreman  of  the  Pacific  Live  Stock  Com- 
pany's Island  Ranch,  and  testifying  for  the  com- 
pany, said  (pp.  174  and  175  of  the  original  tran- 
script) : 

"Q.  Do  you  know  anything  about  a  cut  in 
the  bank  of  the  river  about  the  northeast  cor- 
ner of  34-23-31  ? 

A.    Yes,  sir. 

Q.    What  do  you  know  about  that? 

A.    I  know  there  is  a  Avaterway  there. 

Q.    What  is  the  effect  of  it? 

A.    It  draAvs  the  AA^ater  out  of  the  riA  er. 

Q.  Do  you  knoAV  Avhether  it  is  artificial  or 
otherwise? 
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This  natural  cut  of  Mr.  Cronin's  in  the  north- 
east corner  of  Section  34,  Joining  27  on  the  south, 
is  on  that  very  stretch  of  the  river  where  the  cuts 
which  we  have  been  discussing  are  located. 

On  top  of  all  this  testimony  surely  no  argument 
is  necessary  to  show  that  these  ''cuts"  are  natural 
washs  by  the  water  and  not  made  by  the  hand  of 
man.  The  only  reason,  apparentl}^,  that  any  con- 
trary idea  ever  arose  in  the  minds  of  the  Pacific 
Live  Stock  Company  was  that  3^oung  Griffin,  travel- 
ing up  and  down  the  river  here  on  the  Hanley  prop- 
erty, saw  the  poles  and  stakes  and  boards  which 
Hanley's  men  had  put  in  as  a  temporary  makeshift 
to  stop  the  Avater,  and  jumped  to  the  conclusion 
that  the}^  Avere  a  part  of  the  regular  irrigation  sys- 
tem of  the  Hanley  Ranch,  and  Avere  there  to  be 
put  in  and  taken  out  at  pleasure,  and  so  control 
the  Avater  like  so  many  AA^ater  gates.  We  doubt 
Avhether  eA^en  the  Pacific  Live  Stock  Company,  after 
the  explanation  of  these  cuts  that  has  been  made 
in  this  case,  belieA^es  that  they  are  anything  else 
but  natural.  We  feel  that  it  is  sufficient  to  point 
out,  by  Avay  of  argument,  only  two  things  in  regard 
to  them.  First :  That  Mr.  Hanley  does  not  Avant  the 
Avater  floAving  out  through  these  "cuts"  for  the 
reason  that  they  naturally  occur  in  the  loAA^er  part 
of  the  bank  and  he  Avants  the  Avater  to  Avork  out 
evenly  oA^er  the  Avhole  bank  and  irrigate  the  higher 
ground  as  AA-ell.  Second:  That  it  is  perfectly  in- 
evitable that  the  water  should  break  out  and  make 


74 

these  "cuts."  It  is  more  than  probable — it  is  in- 
evitable; you  can't  get  awa}^  from  it.  The  snow 
melts  in  the  mountains  and  comes  down  in  great 
floods  and  pours  down  through  the  river  channel 
nntil  it  begins  to  hit  Section  27,  where  the  channel 
gets  narrower  and  narrower  and  more  like  a  fun- 
nel, until  it  practically  ends  entirely  in  Sections 
34  and  35.  There  is  thus  no  place  for  the  water  to 
go  nnless  it  breaks  over  the  banks.  The  Hanley 
Drain  Ditch,  Avhen  open,  Avill  take  care  of  part  of 
it,  but  not  all.  There  is  no  question  about  the  chan- 
nel through  Section  27  narrowing  up  like  the  small 
end  of  the  funnel  as  we  have  described.  The  testi- 
mony is  uncontradicted  that  it  does,  and  in  fact 
the  affidavit  of  the  complainant  itself,  on  which  this 
very  contempt  proceeding  is  based,  says  (record, 
p.  24)  : 

"The  said  channel  of  Silvies  River,  through 
the  said  Section  27  and  through  Section  35,  in 
the  said  township,  is  small  and  shic/gish  and 
easily  ohstructed/' 

And  it  then  goes  on  to  say  that  the  channel  is  so 
small  and  easily  obstructed  that  even  the  carcasses 
of  dead  cattle  and  hogs  tend  to  block  it. 

Even  the  trial  court,  while  holding  Hanley  in 
contempt  for  what  he  calls  Hanley 's  "inexcusable 
and  purposeful  neglect  to  suitably  repair  the  breaks 
in  the  banks  of  the  east  fork  of  the  river"  (record, 
p.  72),  was  nevertheless  of  the  opinion  that  the 
breaks  were  natural,  as  the  language  of  his  opinion 


75 

which  we  have  already  quoted  shows.     (Eecord,  p. 
70.) 

If  then  they  are  natural  and  are  a  part  of  the 
normal  condition  of  the  river  bank  and  have  been 
so  from  time  immemorial,  can  Hanley  be  held  in 
contempt  for  not  keeping  them  in  repair,  and  can 
he  be  ordered,  as  the  decree  in  this  contempt  pro- 
ceeding attempts  to  do,  to  keep  them  in  repair  as 
one  of  the  requisites  of  his  purgation  of  the  con- 
tempt? It  is  true  that  Mr.  Hanley  wants  to  keep 
these  breaks  closed.  He  Avants  to  do  it  for  his  own 
purposes,  as  above  explained;  but  it  is  one  thing 
to  want  to  do  a  thing  for  your  own  purposes  and 
without  coercion,  and  it  is  quite  another  thing  to 
be  told  that  you  must  do  it  as  a  condition  of  purging 
yourself  from  contempt  of  court,  with  the  necessary 
implication  that  if  you  ever  fail  to  do  it  you  will 
be  jerked  up  again  for  further  contempt  of  court 
and  either  fined  or  imprisoned. 

Now  the  decree  says  nothing  about  these  cuts 
or  breaks.  Judge  Wolverton,  however,  was  of  the 
opinion  that  the  "just  implications  of  the  decree-' 
required  Mr.  Hanley  to  keep  them  closed  "at  least 
in  very  large  measure."  (Record,  p.  70.)  In  this, 
Ave  think,  there  was  error. 

The  Avords  of  the  decree  regarding  Mr.  Hanley's 
use  of  the  Avater,  after  proAdding  for  the  dates  be- 
tAA^een  AA'hich  he  ma}^  use  his  21  Dam  and  the  cir- 
cumstances under  Avhich  he  may  use  his  drain  ditch, 
are  as  folloAvs  (p.  1170-1171,  record  No.  2036)  : 
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^'If  at  any  time  and  while  the  dam  of  the 
said  W.  D.  Hanley  is  open  so  that  it  does  not 
obstruct  the  floAv  of  the  water  in  said  river 
and  from  natural  causes  the  waters  of  the  said 
east  fori-  of  Silvics  Rircr  shall  overflow  its 
hanks  upon  the  land  of  the  said  W.  D.  Hanley, 
or  naturally  run  through  either  of  the  ditches 
of  the  said  W.  D.  Hanley  leading  from  the  dam 
of  the  said  W.  D.  Hanle}^  first  above  described, 
said  defend  ant  W.  D.  Hanley  shall  have  the  use 
and  enjoyment  of  so  much  of  the  said  tvater  of 
said  river  as  may  come  upon  his  land  in  the 
manner  aforesaid  and  during  such  times  as  the 
same  may  run  thereon  from  natural  causes  and 
ivithout  any  ohstruction  of  the  channel  of  said 
river. ^' 

Doesn't  this  give  Hanley  the  right  to  use  water 
that  comes  through  these  natural  breaks  in  the 
river  bank?  When  water  pours  through  one  of  these 
breaks  isn't  it  overflowing  the  river  bank  and  run- 
ning on  Hanley's  land  from  ^'natural  causes'- f  It 
must  be  conceded  that  the  breaks  are  natural ;  that 
the  hand  of  man  had  nothing  to  do  Avith  them.  The 
trial  court's  opinion  certainly  concedes  this.  In- 
stead, therefore,  of  the  "just  implications  of  the 
decree"  requiring  Hanley  to  close  these  breaks,  does 
not  the  decree  expressly  give  him  the  right  to  any 
water  that  may  flow  through  them?  We  repeat 
again  the  Avords  of  the  decree — Avhenever  "from 
natural  causes  the  Avaters  of  said  east  fork  of  Silvies 
Eiver  shall  overflow  its  banks  upon  the  land  of  the 
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said  W.  D.  Hanley  "''  *  *  and  during  such  time  as 
fJtc  same  may  run  thereon  from  natural  causes  and 
without  any  obstruction  of  the  channel  of  said 
river''  he  may  use  the  water.  If  w^ater  running 
through  a  gap  in  the  hank,  which  the  Avater  itself 
has  made,  is  not  running  on  Hanley's  land  from  a 
natural  cause,  then  it  is  difficult  to  conceive  what 
a  natural  cause  could  he.  To  sustain  this  conten- 
tion, it  isn't  even  necessary  to  avail  ourselves  of 
the  fact  that  these  breaks  in  the  river  bank  have 
been  there  from  the  earliest  times.  If  there  had 
never  been  a  break  in  the  river  until  this  year,  and 
then  one  occurred,  and  the  Avater  ran  out  through 
it  on  Hanley's  land,  it  Avould  be  running  thereon 
from  a  natural  cause  and  he  would  be  entitled  to  it. 

The  trial  court  sajs  in  his  opinion  (record,  p. 
70)  that  Hanley  must  keep  these  breaks  closed 
because  up  until  May  5th  he  is  only  given  the  "flood 
waters"  and  "water  pouring  through  rents  in  the 
banks  cannot  be  termed  tiood  Avaters."  If  by  this 
the  court  meant  that  Hanley  could  only  haA^e  the 
Avater  Avhen  it  Avas  OA^erfloAving  the  river  bank 
throughout  its  AA^hole  length — the  high  places  as 
Avell  as  the  Ioav — then  Ave  cannot  agree  Avith  him. 
In  the  first  place  rivers  do  not  generally  overfloAV 
their  banks  in  that  way.  They  generally  overfloAV  in 
the  loAv  places,  leaAdng  the  higher  parts  of  the  bank 
exposed,  and  that  is  all  these  "cuts"  are — the  Ioav 
places  in  the  bank  Avhere  the  Avater,  years  gone  by, 
has  sought  an  outlet  through  a  depression  and  cut 
it  out. 
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There  is  certainly  nothing  in  the  Avords  of  the 
decree  to  jnstify  the  trial  court's  holding.  The 
Avords  are  whenever  the  Avater  "shall  OA^erfloAA^"  the 
hanks  from  "natural  causes"  and  during  such  time 
as  the  waters  "run"  on  Hanley's  land  from  "natural 
causes"  he  may  haA^e  it.  The  Ioaa^  parts  of  the  bank, 
these  gaps  or  breaks  along  the  bank,  are  as  much 
a  part  of  the  river  bank  as  the  highest  point  along 
it,  and  AA^heneA^er  the  Avater  floAvs  out  through  them 
Ilanley  may  have  it.  There  is  no  magic  in  the 
Avords  "oA^erfloAv  its  banks,"  Avhich  means  that  the 
Avater  must  overfloAv  the  bank  throughout — high 
parts  as  Avell  as  Ioav.  And  that  there  AA^as  no  in- 
tention to  give  the  AA^ords  any  such  restricted  mean- 
ing is  shoAvn  by  the  fact  that  a  feAv  lines  later  the 
decree  abandons  the  Avord  "oA^ertloAv"  and  says  that 
Haniey  may  have  the  water  during  such  time  as  the 
same  may  ^'run^^  on  his  land  from  natural  causes. 
We  insist  that  by  the  very  Avords  of  the  decree 
Haniey  has  a  right  to  this  Avater  AA-hich  oA^erfloAVS 
the  river  banks  through  the  gaps,  as  Avell  as  that 
Avhich  overfloAvs  the  higher  parts  of  the  banks.  Why, 
hoAv  is  Haniey  to  govern  himself  under  any  other 
interpretation?  Hoav  is  he  to  knoAv  Avhat  are  flood 
Avaters  and  Avhat  are  not?  Hoav  is  he  to  knoAv  hoAV 
deep  a  depression  must  be  before  it  loses  its  charac- 
ter of  a  simple  depression,  giA^ng  him  the  right  to 
take  the  Avater  that  floAvs  through  it,  and  becomes 
a  "cut,"  to  take  Avater  from  Avhich  Avould  render  him 
liable  to  contempt  of  court.  The  man  is  harassed 
Avith  difficulties  enough,  tr3ang  to  get  along  Avith  the 
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Pacific  Live  Stock  Company  under  this  decree,  with- 
out requiring-  him  to  try  to  live  under  any  such 
unworlvable  interpretation  of  it.  Judge  Wolver- 
ton,  himself,  seems  to  have  recognized  the  difficulty 
with  his  own  ruling,  for  after  saying  that  Hanley 
should  keep  the  gaps  closed,  adds,  ''or  at  least  in 
very  large  measure."     (Record,  p.  70.) 

So  much  for  the  strict  wording  of  this  part  of 
the  decree.  But  now  looking  at  the  thing  in  a 
broader  light.  Looking  at  the  purposes  of  the  bill 
of  complaint  and  the  objects  which  it  sought  to 
accomplish,  and  looking  at  the  circumstances  under 
which  the  decree  was  made,  it  will  be  perfectly 
apparent  that  Mr.  Hanley  has  a  perfect  right  to 
leave  every  one  of  these  cuts  open  if  he  wants  to. 

The  whole  theory  of  the  bill  of  complaint  was 
that  the  complainant  was  a  riparian  proprietor  and 
had  a  right  to  have  the  river  flow  as  it  tvas  wont 
to  floto.  The  complainant  was  a  lower  riparian 
proprietor  fighting  diversions  of  water  made  above 
it  on  the  river.  The  best  position  for  it  to  adopt 
was  the  position  of  a  riparian  owner  who  had  the 
right  to  have  the  river  flow  down,  as  it  was  wont 
to  flow,  and  it  adopted  this  position  and  said  to  the 
defendants:  "Now  you  have  all  got  dams  up  the 
river  above  me  diverting  water  out  of  the  river,  and 
I  demand  that  you  take  them  out  and  let  the  river 
flow  down  to  me  in  its  natural  state,  unhindered 
by  you."  The  prayer  of  the  bill  makes  this  per- 
fectly evident.  All  it  asked  was  that  the  court 
compel  the  defendants  to  take  out  their  dams,  and 
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enjoin  them  from  diverting  any  of  tlie  water  of  the 
river  "or  impeding  the  tiow  of  any  of  said  water 
down  to  and  upon  your  orator's  said  lands  as  said 
water  has  heretofore  been  wont  to  ilow  therein  when 
not  interfered  with  b}^  the  defendants,"  etc.  (p.  111G, 
record  2030).  And  the  decree,  based  on  the  various 
stipulations  of  settlement,  followed  this  same 
theory.  The  decree  said  to  the  various  defendants : 
You  may  use  your  dams  between  such  and  such 
dates,  and  then  said  (p.  1180  of  record  203G)  "that 
except  as  thus  permitted  the  defendants  are  per- 
petually enjoined  and  restrained  and  strictly  in- 
hibited from  impeding  the  flow  of  any  of  said  water 
to  and  upon  the  lands  of  the  complainant  herein- 
before described  as  the  said  water  has  heretofore 
been  wont  to  flov/  thereon  when  not  interfered  with 
by  the  said  defendants." 

The  only  right  then  which  the  complainant 
has  under  this  decree  is  to  have  the  water  of  the 
river  flow  as  it  urns  tvont  to  floiv — and  of  course  it 
does  not  even  have  this  right  during  the  periods 
the  defendants  are  allowed  to  put  in  their  dams. 

Therefore  when  the  river  flowing  down  into  the 
narrowed  channel  on  Section  27  bursts  its  banks 
and  pours  out  through  the  "cuts"  which  have  been 
more  or  less  all  along  the  river  bank  in  this  part 
of  its  course  from  time  immemorial,  the  river  is 
flowing  as  it  ivas  wont  to  floiv  .  It  it  doing  just 
what  it  has  always  done.  And  the  Pacific  Live  Stock 
Company  cannot  complain. 

The  complainant  would  have  far  more  cause  for 
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proceeding  against  Hanley  as  for  a  contempt  on 
acconnt  of  his  closing  up  the  breaks  in  the  banks 
than  to  proceed  against  him  for  leaving  them  open. 
It  might  say  Avith  some  propriet}^:  "Here,  this 
water  has  always  poured  through  those  rents  on 
Section  27  and  flowed  down  onto  our  Section  ?>4:,  and 
the  decree  gives  us  the  right  to  have  the  water  flow 
upon  our  lands  as  it  has  been  wont  to  floAV  unim- 
peded by  3^ou,  and  we  don't  want  you  to  interfere 
with  it  by  closing  those  cuts.  We  want  to  catch  it 
up  in  our  Orphan  Ditch  and  use  some  on  our  34  and 
carry  the  rest  over  onto  our  33,  and  you  let  it  alone." 
The  complainant  would  have  a  better  right  to  say 
this  than  what  it  is  saying. 

THE  DRAIN  DITCH 

It  is  important  to  remember  that  the  decree  does 
not  limit  Mr.  Hanley's  use  of  his  drain  ditch  to  any 
specific  dates.  The  only  limitation  placed  upon  him 
is  that  he  shall  use  the  drain  ditch  only  for  the 
purpose  of  draining  water  from  the  surface  of  his 
land  and  not  for  the  purpose  of  irrigation.  But 
ivhenever  the  surface  of  Mr.  Hanley's  lands  needs 
draining,  he  may  open  the  head  of  the  drain  ditch 
and  use  it  for  these  drainage  purposes  regardless 
of  dates.  (Decree,  p.  1170  of  record  No.  203G,  and 
200  Fed.  4C8,  484.)  The  theory  of  the  drain  ditch 
has  been  alread}^  explained.  It  is  used  to  take 
some  of  the  water  out  of  the  river  and  get  rid  of 
it  when  the  riA^er  is  too  full  and  is  flooding  Sections 
27  and  35  too  deep,  or  is  flooding  them  Avhen  Mr. 
Hanley  wants  the  Avater  kept  oft'  them. 
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We  think  it  is  sometimes  a  lack  of  appreciation 
of  the  fact  that  the  sole  limitation  on  Hanley's  use 
of  this  ditch  is  that  he  shall  use  it  only  for  drain- 
age purposes,  that  leads  the  Pacific  Live  Stock 
Company  to  rush  into  these  contempt  proceedings. 
The  Pacific  Live  Stock  Company  sometimes  gets  the 
idea  that  Hanley  must  not  use  this  ditch  if  the 
Live  Stock  Company  happens  to  want  water,  and 
leaves  out  of  consideration  altogether  the  fact  that 
Hanley's  lands  may  he  needing  drainage.  For  ex- 
ample, Mr.  Treadwell,  during  the  trial  of  this  case, 
said  to  Mr.  Hanlej^  (record,  p.  242)  : 

"Q.  So  you  haven't  j^et  got  any  idea  that 
Ave  object  to  your  taking  water  through  that 
drain  ditch  out  of  the  river  at  a  time  when  we 
need  it  for  irrigation,  and  at  a  time  Avhen  Ave 
need  it  for  Avatering  stock?  You  don't  IvUoav 
AA^e  make  that  objection?" 

This  leaves  out  of  consideration  entirely  the  ele- 
ment of  Avhether  Mr.  Hanley's  lands  needed  drain- 
age at  the  time,  and  is  illustratiA^e  of  the  attitude 
too  often  assumed  by  the  complainant  that  its  needs 
must  be  satisfied  regardless  of  other  i^eople's. 

The  charge  against  Hanley  in  the  complaining 
affidavit  in  regard  to  this  drain  ditch  Avas  that 
during  the  months  of  March  and  April,  at  a  time 
Avhen  it  Avas  unnecessary  to  drain  Avater  from  the 
surface  of  his  land,  he  had  the  head  of  the  drain 
ditch  open  and  so  diverted  more  than  thirty  second 
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feet  of  water  from  the  river  and  used  it  for  the 
irrigation  of  his  land.     (Eecord,  p.  22.) 

The  substance  of  the  trial  court's  finding  in 
regard  to  this  was  that  Hanley  had  used  the  drain 
ditch  in  violation  of  the  decree;  that  he  had  made 
the  Hood  waters,  which  had  poured  through  the 
cuts  in  the  bank  above  described  and  inundated  his 
land,  an  excuse  for  opening  his  drain  ditch  to  get 
rid  of  these  waters,  and  as  he  was  responsible  for 
not  keeping  these  cuts  in  the  river  bank  closed,  he 
could  not,  when  water  had  flooded  his  land  through 
them,  make  that  an  excuse  for  opening  the  drain 
ditch  to  carry  it  oE,  and  was  therefore  guilty  of 
contempt.  (Record,  p.  70.)  The  trial  judge  also 
seemed  to  think  that  the  alleged  diversion  of  water 
at  Mr.  Hanley 's  21  Dam  had  also  contributed  to 
the  flooding  of  his  land,  and,  like  the  water  coming 
through  the  cuts,  had  been  made  an  excuse  for 
opening  the  drain  ditch. 

We  have  before  shown  that  Mr.  Hanley  was 
under  no  obligation  to  keep  the  cuts  closed  and  if 
we  have  convinced  the  court  of  the  correctness  of 
our  view,  it  follows  as  a  natural  consequence  that 
if  water  pours  through  these  cuts  and  inundates 
Mr.  Hanley's  land  he  has  the  right  to  use  his  drain 
ditch  to  lovrer  the  water  in  the  river  and  so  pre- 
vent the  inundation.  We  think  your  Honors  will 
further  be  convinced  that  Mr.  Hanley,  although  he 
was  under  no  obligation  to  do  so,  did  everything 
which  a  reasonable  man  could  do  to  k^ep  these  cuts 
closed.    But  regardless  of  these  considerations,  we 
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expect  to  sliow  that  tlie  trial  court's  conclusion 
that  the  drain  ditch  was  opened  to  relieve  the  land 
of  a  flood  which  Mr.  Hanley  had  himself  caused  is 
faulty  because  it  has  left  out  of  account  a  yevj  im- 
portant fact  in  the  testimony.  And  that  fact  is 
that  the  drain  difcJi  was  admittedly  closed  tight 
during  practically  all  of  the  time  that  flood  teas 
taking  place.  The  so-called  diversion  of  water  at  the 
21  Dam  didn't  commence  until  the  first  of  April 
(Griffin,  p.  1)4) ,  and  the  water  did  not  go  through 
the  breaks  in  the  river  bank  until  some  time  in 
April;  the  exact  date  is  not  disclosed  in  the  testi- 
mony, but  Griflin  didn't  take  his  photographs  of 
the  breaks  nor  make  his  measurements  of  the 
amount  of  water  going  through  them  until  the 
20th  of  April  (Griffin,  p.  102)  ;  and  certainh^  no 
water  went  out  through  these  breaks  until  the  flood 
waters  began  to  come,  which  was  between  the  fifth 
and  the  tenth  of  April  (Ryan,  p.  296).  That  the 
flood  waters  didn't  come  earlier  than  this  is  cor- 
roborated by  complainant's  own  witness  Newman, 
who  says  that  during  March  he  couldn't  even  get 
enough  water  for  his  stock  (Newman,  p.  172),  and 
that  the  high  water  came  "some  time  along  the  first 
part  of  April"  (Newman,  p.  182).  It  is  certain  then 
that  the  so-called  diversion  of  water  at  the  21  Dam 
didn't  commence  until  April  first  and  that  the 
v»^ater  didn't  rise  in  the  river  so  as  to  go  out  through 
the  breaks  in  the  bank  until  some  time  in  April; 
and  .yet  as  early  as  the  third  or  fourth  of  April, 
Hanley  gave  Rj^an  orders  to  close  the  drain  ditch 
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headgate  (Ryan,  p.  205),  and  on  April  5th  Ryan 
did  close  it  by  putting  in  all  the  stop  boards  (Ryan, 
p.  288),  and  two  days  later,  noticing  that  the  gate 
was  leaking  underneath,  tamped  it  tight  with 
manure  and  stack-bottom  (Ryan,  p.  288).  This 
corresponds  with  Griffin's  testimony  that  it  was 
closed  tight  sometime  after  the  eighth  (Griffin, 
pp.  93-94),  and  also  with  Newman's  testimony  that 
it  was  closed  on  the  seventh  or  eighth  (Newman, 
p.  177).  The  so-called  diversion  of  water  at  the 
21  Dam  continued  from  the  first  of  April  until  the 
third  of  May  (Griffin,  p.  94),  and  the  water  went 
through  the  breaks  in  the  river  bank  apparently 
through  most  of  April,  since  Griffin  took  his  pho- 
tographs of  it  on  April  20th.  The  headgate  of  the 
drain  ditch  is  admitted,  even  by  complainant,  to 
haAe  been  closed  tight  about  April  8th.  It  is  ap- 
parent therefore  that  practically  all  of  the  Avater 
through  the  breaks  in  the  river,  and  most  of  the 
water  said  to  have  been  diverted  at  the  21  Dam, 
came  out  of  the  river  after  the  drain  iliteli  is  ad- 
mitted hy  everybody  to  have  heen  closed.  How,  there- 
fore, the  trial  court  was  able  to  find  that  Mr.  Hanley 
had  purposely  flooded  his  land  and  had  then  used  this 
flood  as  an  excuse  to  open  his  drain  ditch,  is  more 
than  we  can  understand.  The  main  flood  occurred 
after  the  drain  ditch  v,^as  closed. 

Moreover,  the  water  that  left  the  river  at  the 
21  Dam  and  ran  into  the  Hanley  Upper  Ditch,  was 
only  forty  second  feet  even  according  to  complain- 
ant's contention  (Griffin,  p.  94),  and  Avas  probably 
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carried  by  the  main  braucli  of  that  ditch  into  the 
northeastern  part  of  the  Hanley  property,  where 
it  could  have  no  possible  effect  upon  this  territory 
served  by  the  drain  ditch.  Furthermore,  when  we 
come  to  consider  the  charge  as  to  the  21  Dam  we 
shall  show  that  this  water  was  not  a  ^'diversion" 
at  all,  but  was  only  the  water  that  ran  naturally 
into  the  head  of  the  Hanlej^  Upper  Ditch  when  the 
21  Dam  Avas  open,  and  the  right  to  have  it  thus 
flow  is  expressly  given  to  Ilanle}'^  by  the  decree. 

We  have  pointed  out  what  we  conceive  to  be  the 
error  in  the  trial  court's  opinion;  an  error  which 
we  attribute  to  a  failure  to  appreciate  the  time 
when  the  drain  ditch  was  closed  and  the  time  when 
the  lands  were  flooded.  But  Ave  wish  to  go  further 
and  say  that  even  if  the  drain  ditch  had  been  used 
to  carry  ofl*  the  water  from  the  breaks  and  the  v/ater 
flowing  into  the  Hanley  Upper  Ditch  at  the  21 
Dam,  Mr.  Hanle}^  would  have  had  a  perfect  right  to 
so  use  it;  providing  only  he  did  nothing  to  divert 
water  at  the  21  Dam  before  the  date  the  decree  per- 
mitted. 

Before  taking  up  Mr.  Hanley's  story  of  the  use 
of  this  drain  ditch  we  point  out  that  the  only  wit- 
nesses for  the  complainant  on  the  subject  are  Griffin, 
the  young  engineer  who  was  working  for  complain- 
ant, and  Ben  Newman,  complainant's  foreman,  and 
desire  to  call  attention  to  some  features  of  their 
testimonj^  First,  Ave  point  out  that  Griffin  first 
saAV  Avater  running  over  the  headgate  of  the  drain 
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(litcli  several  days  before  April  ?)Yi\,  and  on  April 
3rd  and  on  April  8tli  he  measured  it  and  found 
thirty  second  feet  of  water  going  through  it  (Grif- 
fin, pp.  93  and  94)  ;  and  it  is  largely  for  this  that 
the  complainant  finds  fault.  Yet  at  this  very  time, 
according  to  Griffin's  o^vn  admission,  there  was 
water  standing  on  27  and  35  and  the  river  was 
overflowing  its  banks  in  35  (Griffin,  pp.  115  and 
IIG),  and  he  didn't  folloAV  down  the  drain  ditch 
because  "there  was  too  much  water  there"  (Griffin, 
p.  117).  This  certainly  shows,  if  anything  could, 
that  the  surface  of  Mr.  Hanley's  lands  was  covered 
with  Avater  at  that  time,  and  he  had  a  perfect  right 
to  be  using  the  drain  ditch  to  carry  it  off.  Another 
point  in  regard  to  Mr.  Griffin's  testimony  is  this :  It 
is  perfectly  well  known  to  all  who  are  familiar 
with  the  Hanley  drain  ditch  that  it  can't  be  used 
for  irrigation.  Being  a  drain  ditch  it  runs  through 
the  loAv  ground,  not  on  high  ground,  as  irrigation 
ditches  must  in  order  to  put  the  water  out  on  the 
land.  Moreover,  it  oiiij  runs  about  a  mile  before 
it  enters  the  Pacific  Live  Stock  Company's  land  and 
water  going  down  the  drain  ditch  is  lost  to  Hanley. 
Yet  Griffin  was  so  inclined  to  draw  conclusions  in 
favor  of  his  own  side,  that  he  first  said  this  water 
going  down  the  drain  ditch  would  benefit  Mr.  Han- 
ley greath^  because  he  could  use  it  for  irrigation, 
and  then  had  to  admit  that  he  hadn't  followed  the 
ditch  doA\^l,  didn't  know  Avhere  the  water  went  to, 
and  really  knew  nothing  about  it;  his  testimony 
being  as  follows  (Griffin,  p.  117)  : 
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"Court :  Would  Avater  going  doAvn  the  drain 
ditch  benefit  Mr.  Hanley? 

A.    Why,  I  think  so,  greatly  yes. 

Court:    In  Avhat  Avay? 

A.  Getting  the  Avater  spread  out  OA^er  those 
sections  of  the  country  it  irrigated. 

Court:  Does  the  Avater  spread  out  as  it 
comes  out  the  drain  ditch,  or  does  it  pass  off? 

A.    It  Avill  spread  out  oA^er  the  land. 

Q.  Do  you  mean  to  say  the  Avater  from  this 
drain  ditch,  after  it  gets  into  the  drain  ditch, 
spreads  out  OA^er  Mr.  Hanley 's  land? 

A.    It  Avas  apparently  doing  so  at  that  time. 

Q.  Where  Avas  the  Avater  running  out  from 
the  drain  ditch  beloAA^  the  headgate  at  the  time 
you  speak  about? 

A.  I  didn't  foUoAv  it  doAvn.  There  AA^as  too 
much  Avater  there. 

Q.  Do  you  knoAv,  as  a  matter  of  fact,  that 
there  AA^as  a  solitarj^  inch  of  Avater  going  out 
of  that  drain  ditch  OAer  Hanley's  properties  at 
that  time? 

A.    No,  I  do  not." 

And  this  is  the  only  testimony  in  the  Avhole 
record  to  sustain  the  charge  in  the  complaining 
affidavit  (record,  p.  22)  that  Mr.  Hanley  Avas  using 
this  Avater  in  the  drain  ditch  for  the  irrigation  of 
his  land. 

The  other  Avitness  for  the  complainant  on  this 
subject  of  the  drain  ditch  AA^as  its   foreman,   Ben 
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NeAvman.  The  gist  of  his  testimony  was  that  water 
was  going  out  through  the  drain  ditch  all  through 
March  and  up  until  the  eighth  of  April  (Newman, 
p.  172),  and  as  a  consequence  he  couldn't  get  enough 
water  to  water  the  stock  which  he  was  feeding  down 
on  Section  4,  although  tAvice  in  March  he  put  boards 
across  the  headgate  of  the  drain  ditch  in  an  attempt 
to  force  water  dow^n  the  river  to  the  Orphan  Head- 
gate,  where  he  could  pick  it  up  and  carry  it  through 
the  Orphan  Ditch  to  Section  4  (Newman,  pp.  172 
and  173).  His  testimony  is  thoroughly  unsatisfac- 
tory. It  was  a  fact  thoroughly  i)roved  by  Hanley's 
Avitnesses  and  Avillingly  admitted  even  by  Mr.  Griffin 
(Griffin,  p.  114)  that  the  headgate  of  the  drain 
ditch  AA'as  a  Avell  built,  substantial,  new^  structure, 
built  only  the  previous  Fall  and  made  out  of  neAV 
lumber.  Yet  Newman  saj^s  that  it  is  not  a  good 
headgate;  that  it  was  good  at  one  time,  but  it  is 
now  '^pretty  well  rotted  away-'  (Newman,  p.  175). 

There  are  two  headgates  at  the  drain  ditch,  one 
an  old  rotten  abandoned  one,  which  is  nearest  the 
river,  and  another  new  one  placed  as  a  substitute 
a  little  further  down  the  ditch  away  from  the  river. 
The  conclusion  is  irresistible  from  Newman's  testi- 
mony, either  that  he  never  Avent  to  the  drain  ditch 
at  all,  and  in  giving  his  testimony  Avas  relying  on 
his  former  knoAvledge  of  the  old  headgate,  Avhich  he 
did  not  know  had  been  replaced,  or,  if  he  did  go  up 
to  the  drain  ditch,  looked  only  at  the  old  headgate, 
never  saAv  the  neAv  one  at  all,  and  consequently  from 
such    superficial  examination    could    not    possibly 
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know  whether  any  water  was  going  down  the  drain 
ditch  at  all  or  how  many  boards  there  were  In  the 
new  headgate  to  stop  the  flovr  of  the  water  down  the 
ditch.  Furthermore,  he  is  ntlerl}^  unable  to  give  any 
satisfactory  explanation  of  how  it  was  that  when 
he  put  boards  in  the  headgate,  in  order  to  force 
water  down  to  his  cattle  in  Section  4,  he  got  no 
results.  But  as  soon  as  Hanley's  men  closed  the 
gate  he  got  immediate  results.  (Newman,  pp.  179- 
182.) 

We  come  now  to  Mr.  Hanley's  justification  of 
his  use  of  the  drain  ditch.  He  says  that  the  Avinter 
was  "evenly  cold"  and  the  ice  froze  solid  to  the 
bottom  of  the  river  channel  and  blocked  it,  forming 
an  ice  dam,  so  that  during  March  the  choked,  nar- 
row channel  down  through  Sections  27  and  35, 
blocked  by  this  ice  dam,  was  unable  to  carry  what 
little  water  began  to  come  doAvn  with  the  opening 
of  Spring,  and  the  water,  even  though  there  was  not 
much  of  it,  spread  out  over  Sections  27  and  35,  so 
that  he  really  couldn't  keep  the  water  off  these 
sections;  that  he  was  feeding  cattle  in  Section  35 
and  it  was  necessary  to  keep  the  water  off  it  on 
that  account;  and  that  as  soon  as  Spring  came  and 
broke  up  the  ice  in  the  river  and  the  channel  was 
cleared,  he  issued  strict  orders  to  have  the  drain 
ditch  closed,  and  told  his  men  not  to  depend  on  the 
boards  in  the  headgate,  but  to  go  out  and  haul  stack- 
bottom  and  tamp  it  in  there  to  be  sure  that  it  was 
stopped  tight;  and  this  was  done.  He  says  that  in 
doing  this  he  suffered  the  gravest  injustice,  because 
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the  liigh  water  coming  down  the  river  was  unable  to 
go  through  the  drain  ditch,  which  he  was  keeping 
closed,  and  so  poured  out  over  Sections  27  and  35  and 
overfiooded  them;  and  that  this  condition  on  Section 
27  was  aggravated  by  the  big  levee  of  the  Orphan 
Ditch,  which  the  compaity  had  constructed  and 
which  backed  the  flood  waters  up  on  27  to  a  depth 
of  two  feet  and  spoiled  about  two  hundred  acres 
of  hay ;  and  that  it  w^ould  have  been  a  great  benefit 
to  him  to  have  opened  the  drain  ditch  and  let  these 
flood  waters  off,  but  that  he  did  not  do  it  because 
he  had  set  out  on  a  deliberate  policy  of  conciliation 
towards  the  Pacific  Live  Stock  Company  and  he 
was  Avilling  to  suffer  almost  any  injury  rather  than 
give  any  possible  gi'ound  for  complaint. 

The  foregoing  is  in  substance  Mr.  Hanley's  testi- 
mony. (Hanley,  pp.  11)4-199,  257-258.)  It  is  not 
contradicted  by  any  witness.  For  example,  there  is 
not  a  single  witness  who  denies  that  the  river  chan- 
nel was  blocked  with  ice  or  that  the  water  Avas 
standing  deep  on  Section  27,  backed  up  by  the 
Orphan  levee,  after  Mr.  Hanley's  drain  ditch  was 
closed  tight.  Indeed  the  latter  fact  is  stated  by 
Mr.  Griffin  himself  and  he  even  took  a  photograph 
of  this  water  standing  on  Section  27  on  April 
20th, — twelve  days  after  the  drain  ditch  is  admitted 
even  by  the  complainant  to  have  been  closed.  We 
ask  your  Honors  to  look  at  this  photograph  (Com- 
plainant's Ex.  No.  23. )  And  Mr.  Treadwell  himself 
says  that  on  the  18th  of  April — ten  days  after  the 
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drain  ditch  Avas  closed — he  stood  at  the  Orphan 
Headgate  with  Mr.  Hanley  and  the  lower  end  of 
Section  27  next  to  the  Orphan  levee  Avas  "a  sea 
of  Avater."  (TreadAA^ell,  p.  111.)  Surely  it  is  evi- 
dent that  to  have  opened  the  drain  ditch  Avould  have 
been  a  great  relief  against  this  condition;  and  yet 
Mr.  Hanley  preferred  to  suffer  the  injury  rather 
than  arouse  any  friction  Avith  the  Pacific  LiA^e  Stock 
Company.  The  Orphan  Ditch  Avould  not  carry  off 
this  Avater.  The  photograph  shoAvs  this.  And,  in- 
deed, Mr.  Griffin  admits  it  (Gritltin,  p.  \\?))  Avhere 
he  says :  "Q.  And  you  say  that  there  AA^ere  times 
when  the  ditch  Avould  not  carry  the  Avater  that  came 
OA^er  27?  A.  Yes."  Mr.  Hanley 's  conduct,  there- 
fore, as  it  seems  to  us,  was  the  more  admirable 
because  this  A^ery  flooding  of  Section  27,  Avhich  he 
refrained  from  relieving  by  opening  the  drain  ditch, 
Avas  caused  in  large  part  by  the  Orphan  levee,  Avhich 
the  Pacific  LiA^e  Stock  Company  had  built. 

We  said  that  no  one  contradicted  Mr.  Hanley's 
testimony  that  the  winter  was  an  unusual  one  and 
that  the  river  channel  became  completely  dammed 
Avith  ice.  Far  from  any  contradiction,  there  Avas 
complete  corroboration.  George  McLaren  says  that 
the  ice  was  a  ''good  deal  thicker"  this  year  than 
usual  (McLaren,  p.  280),  and  that  as  soon  as  the 
ice  had  gone  out  of  the  river  he  put  enough  boards 
in  the  stop  gate  to  cause  the  Avater  to  rise  to  the 
top  of  the  bank  and  overfloAv  (McLaren,  pp.  280  and 
282).  (Of  course  it  is  obvious  that  Avhen  he  put 
in  enough  boards  to  cause  the  river  to  overflow  the 
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banks  there  was  no  need  to  put  in  any  more.)  Ryan 
says  that  the  river  was  "deeply  froze,"  that  he  was 
feeding  cattle  there  until  about  the  20th  of  March 
(the  date  when  McLaren  put  the  boards  in)  and 
there  was  still  ice  in  the  river  then  ( Ryan,  p.  296 ) , 
and  that  he,  on  the  fifth  of  April,  put  the  boards  in 
the  headgate  "full,  clear  up"  (Ryan,  p.  288).  (This 
was  apparently  putting  in  the  rest  of  the  boards 
that  McLaren  had  left  out  on  the  20th  because  of 
the  water  overfloAving  the  bank.)  And  Ryan  says 
that  he  then  worked  two  days  repairing  one  of  the 
breaks  in  the  river  bank,  and  then  came  back  to 
the  drain  ditch  (which  would  be  about  the  8th)  and 
found  an  under  draft  or  leak  through  the  headgate 
and  plugged  it  with  stack-bottom,  and  that  he  did 
these  things  pursuant  to  Mr.  Hanley's  instructions. 
(Ryan,  p.  288.) 

It  is  surely  evident  from  all  this  testimony  that 
Mr.  Hanley  was  using  the  drain  ditch  most  care- 
fully, and  was  giving  special  instructions  to  his 
men  to  use  it  in  a  way  that  the  Pacific  Live  Stock 
Company  could  not  possibly  find  any  fault  with. 
He  seems  to  have  had  this  drain  ditch  particularly 
on  his  mind  as  a  possible  ground  of  complaint  and 
was  determined  to  avoid  it.  He  certainly  had  the 
right  to  drain  the  water  from  his  lands,  Avhen  the 
ice  Avas  spreading  the  Avater  over  them  in  March 
and  interfering  Avith  the  feeding  of  his  cattle  on 
35,  and  as  soon  as  that  condition  ceased,  he  closed 
the  drain  ditch  and  kept  it  closed  during  a  long 
period  AA^hen  it  would  have  been  of  the  greatest 
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benefit  to  him  to  have  had  it  open  to  relieve  him- 
self of  the  flood. 

This  fact  that  he  had  the  drain  ditch  closed 
during  the  flood  period  suggests  another  point  which 
is  Avorth  noting,  and  that  is  that  what  the  Pacific 
Live  Stock  Company  is  primarily  interested  in  is 
to  get  the  flood  waters  and,  so  far  as  the  drain 
ditch  is  concerned,  it  got  them.  The  whole  com- 
promise, which  led  to  the  entry  of  the  original 
decree,  was  based  on  the  theory  that  if  the  Pacific 
I>ive  Stock  Company  could  get  the  flood  ivntcrs  that 
came  doA\Ti  in  the  Spring,  it  would  let  the  various 
defendants  put  their  dams  in  the  river  after  cer- 
tain specific  dates  in  May.  If  the  Pacific  Live  Stock 
Companj^  could  get  the  flood  Avaters  it  was  satis- 
fied, and  the  defendants  could  take  the  balance. 
There  is  no  question  about  this  fact.  It  is  illus- 
trated in  this  very  contempt  proceeding  where  Mr. 
Treadwell,  examining  Mr.  Gilcrest,  asks  (p.  156)  : 
"Q.  And  from  your  knowledge  of  conditions,  is  it 
possible  for  you  to  make  a  crop  of  hay  on  your 
property  unless  you  get  the  water  during  this  flood 
period  in  March  and  April?"  And  it  is  illustrated 
again  on  page  169,  where  Mr.  Gilcrest  says:  "But 
it  is  a  very  important  matter, — nothing  more  so — 
in  the  Sjjring  to  get  that  flood  ivater,  and  I  ahvays 
make  it  a  point  to  be  there  at  those  times,  and  look 
into  it  mj^self." 

We  have  before  shown  from  the  testimony  of 
Ryan  and  Newman  that  the  flood  did  not  commence 
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until  between  the  fifth  and  tenth  of  April,  and  by 
that  time  the  drain  ditch  was  scaled  up  tight.  It 
may  have  been  with  this  idea  in  mind — namely,  that 
the  Pacific  Live  Stock  Company's  chief  concern  was 
to  get  the  flood  waters — that  Mr.  Hanley  thought 
that  leaving  his  drain  ditch  open  in  March  to  drain 
the  water  oft'  his  lands,  could  not  possibly  be  a 
ground  of  complaint  by  the  Pacific  Live  Stock  Com- 
pany; and  it  may  have  been  with  this  same  idea  in 
mind  that  he  gave  his  particular  instructions  on 
April  third  or  fourth  to  seal  the  drain  ditch  tight, 
so  that  the  Pacific  Live  Stock  Company  would  get 
its  flood  waters,  although  to  do  so  overflooded  him 
as  above  explained.  The  truth  is  that  this  affair 
of  the  drain  ditch,  even  if  every  syllable  Avhich  the 
Pacific  Live  Stock  Company  says  about  it  were  true, 
was,  like  the  other  charges  on  the  east  fork,  a 
trifling  matter  and  would  never  have  been  heard  of, 
if  Mr.  Treadwell  had  not  got  angry  over  the  fancied 
"conspiracj^"  between  Mr.  Hanley  and  the  men  on 
the  west  fork. 

An  attempt  was  made  by  the  complainant  to 
shoAV  that  Mr.  Hanley  Avas  irrigating  his  Fenni- 
more  Place  down  in  Section  3  in  the  adjoining 
township  at  the  time  his  drain  ditch  was  taking 
Avater — the  inference  being  that  if  he  was  irrigating 
Section  3,  it  showed  his  land  did  not  need  drainage. 
As  a  commentary  on  this,  it  should  be  observed, 
first,  that  the  Fennimore  Place  is  a  different  body 
of  land  from  that  served  by  the  drain  ditch.  The 
nearest  corner  of  it  Avould  be  more  than  a  mile  and 
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a  half  from  the  draiu  ditch.  It  doesn't  appear 
whether  it  is  high  laud  or  low.  From  the  fact  that 
it  lies  on  the  west  side  of  the  river  and  the  country 
slopes  cast,  Ave  should  judge  it  is  higher  ground. 
It  is  quite  conceivable  therefore  that  this  land 
might  need  irrigation  when  the  land  nearer  the 
drain  ditch  needed  drainage.  It  should  next  be 
observed  that  Mr.  Hanlej^  does  not  say  he  was 
keeping  the  water  off  Section  35  because  it  did  not 
need  irrigation.  He  says  he  was  keeping  it  oft' 
because  he  was  feeding  cattle  there — quite  a  differ- 
ent thing.  Finally  it  should  be  observed  that 
nowhere  in  the  testimony  does  it  appear  just  tvhen 
Mr.  Griffin  first  saw  the  Fennimore  Place  being 
irrigated,  but  the  photograph  he  took  of  it  is  dated 
April  14th — six  days  after  the  drain  ditch  was 
closed  tight.     (See  Complainant's  Ex.  26.) 

Even  if  Mr.  Hanley  be  considered  to  have 
violated  the  decree  in  the  use  of  the  Drain 
Ditch,  the  purgation  of  the  contempt  requir- 
ed by  Judge  Wolverton's  decree  is  un^var- 
rented  and  erroneous. 

Judge  Wolverton's  decree  (record,  p.  78)  says 
that  Hanley  may  purge  himself  of  the  contempt 
by  closing  the  drain  ditch  '^so  as  to  prevent  the  same 
from  diverting  water  from  said  river  or  from  being 
used  except  to  drain  surface  water  from  the  lands 
described  in  said  decree."  The  words  in  italics  are 
what  we  object  to.  The  requirement  that  Mr.  Han- 
ley must  close  the  drain  ditch  "so  as  to  prevent  the 
same  from  diverting  water  from  said  river"  is  en- 
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tirely  unwarranted  by  the  original  decree,  and 
would  forever  destroy  the  usefulness  of  the  Hanley 
Drain  Ditch.  The  whole  purpose  of  building  the 
ditch  was  to  do  exactl}^  Avhat  is  now  forbidden, 
namely,  divert  water  from  the  river,  in  order  that 
the  river  would  not  flood  Sections  27  and  35  too 
deepl,y.  The  very  fact  that  the  head  of  the  ditch 
is  in  the  river  shows  this,  and  the  right  has  alwaj'^s 
been  recognized. 

The  other  tiling  we  object  to  is  the  use  of  the 
word  -'surface"  in  the  requirement  that  Hanley 
shall  not  use  the  ditch  except  to  drain  "surface" 
water  from  his  land.  This  is  perhaps  not  so  serious 
as  the  first  objection,  but  is  nevertheless  objection- 
able. The  original  decree  does  not  say  "surface" 
water;  it  says  simply  "water,"  the  exact  phrasing 
being  (p.  1170  of  record  No.  203G)  that  Hanley 
"shall  maintain  said  ditch  for  the  purpose  of  drain- 
ing water  from  the  surface  of  the  land  above  de- 
scribed and  not  for  the  purpose  of  irrigation." 
Judge  Wolverton,  in  his  recent  decree,  has  added 
a  further  restriction  by  interpolating  the  word 
"surface"  before  "water." 

This  ma}^  not  seem  very  serious,  but  Mr.  Han- 
ley's  experience  with  the  Pacific  Live  Stock  Com- 
pany, since  the  original  decree  was  entered  in  1901, 
has  made  him  fearful,  and  we  do  not  like  to  see 
any  new  words  interpolated  in  the  decree.  We  do 
not  know  Avhat  possible  new  contention  the  Pacific 
Live  Stock  Company  might  base  upon  them. 

•Judge  Wolverton,  by  the  above  language,  has 
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required  Hanley  to  close  the  drain  ditch  so  that  it 
will  do  neither  of  two  things.  Oiie — divert  water 
from  the  river,  or,  two — he  used  for  anything  except 
to  drain  surface  water  from  the  lands.  All  that 
Judge  Wolverton  had  a  right  to  do  was  to  require 
Hanley  to  observe  the  terms  of  the  original  decree, 
to  wit,  use  the  drain  ditch  only  for  the  purpose  of 
draining  water  from  the  surface  of  the  land. 

In  fairness  to  the  trial  court  we  must  say  that 
we  think  this  is  mere  carelessness.  We  do  not  think 
he  intended  his  present  decree  to  go  further  than 
the  original  decree.  But  the  present  decree  was  pre- 
pared by  complainant's  attorneys,  and  Judge  Wol- 
verton probably  signed  it  without  noticing  the 
defect  in  it. 

THE  21  DAM 

The  21  Dam  is  Hanley's  big  dam  in  the  east 
fork  up  in  Section  21  and  is  the  source  of  the 
Hanley  irrigation  sj^stem.  From  it  the  Hanley 
Upper  Ditch— quite  a  good  sized  canal — leads  off 
easterly,  as  shown  on  the  sketches  in  this  brief,  and 
the  21  Ditch,  a  smaller  ditch,  on  the  west  side  of 
the  river,  leads  off  down  through  Section  21,  closely 
paralleling  the  river.  As  we  have  before  pointed 
out,  the  Hanley  Upper  Ditch  is  sometimes  carelessly 
referred  to  in  the  testimony  as  the  21  Ditch,  from 
the  fact  that  it  leads  off  from  the  21  Dam.  But  this 
is  a  mistake.  The  true  21  Ditch  is  the  small  ditch 
leaving  the  21  Dam,  and  running  down  the  west 
side  of  the  river,  while  the  larger   ditch   on   the 


99 

east  side  of  the  I'iver  is  properly  the  "Hanley  Upper 
Ditch."  Tliis  21  Dam  is  quite  a  large  structure, — 
in  fact  the  whole  width  of  the  river — aud  the  up- 
rights in  it,  against  which  the  horizontal  boards  are 
placed  when  it  is  desired  to  close  the  dam  and  stop 
the  Avater,  divide  the  dam  into  four  divisions  or 
openings,  through  which  the  river  runs  when  the 
boards  are  not  in.  The  dam  has  a  rock  foundation 
and  its  bottom  is  slightly  above  the  bed  of  the  river. 
Complainant's  Exhibit  11,  a  photograph  of  the  dam, 
shows  this  quite  clearly. 

This  is  the  dam  against  which  the  bill  of  com- 
plaint was  directed.  The  decree  allows  Hanlej^  to 
close  this  dam  and  thereby  divert  the  water  from 
the  river  into  his  two  ditches  leading  from  it,  from 
the  fifth  of  May  to  the  first  of  July  each  year,  and 
further  allows  him  to  take  any  water,  regardless 
of  dates,  that  may  naturally  flow  into  his  said 
ditches  while  his  dam  is  open  so  that  it  does  not 
obstruct  the  floAv  of  the  river  (p.  1170  of  record  No. 
203G).  It  will  be  observed  that  Hanley  thus  has 
two  rights  at  this  dam, — one,  at  any  time  of  the 
year,  without  any  limitation  of  dates,  he  maj^  take 
such  water  as  flows  into  his  ditches  while  his  dam 
is  open;  and,  two,  he  may  close  his  dam  and  take 
sufficient  water  to  irrigate  his  lands  between  May 
5th  and  July  1st  of  each  year. 

The  charge  against  him  is  that  during  March 
and  April,  1915,  he  maintained  one  board  part  way 
across  this  dam,  and  permitted  brush  and  debris 
to  accumulate  above  the  dam,  so  that  it  became 
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obstructed  and  raised  the  water  about  a  foot  above 
the  tloor  of  tlie  dam,  and  by  these  means  diverted 
into  the  Hanley  Upper  Ditch  more  than  forty  second 
feet  of  water.  (Complaining  affidavit,  record,  p. 
23.)  Mr.  Hanley's  answer  is  found  in  his  affidavit, 
record,  pp.  38  and  39.  He  denies  that  he  placed  or 
maintained  a  board  part  way  across  the  dam  or 
deliberately  permitted  brush  to  accumulate  above 
the  dam,  but  says  that  he  is  necessarily  absent  from 
this  locality  a  great  deal  of  the  time  and  it  is  pos- 
sible that  for  a  short  period  one  board  may  have 
been  part  way  across  the  dam,  and  brush  maj^  have 
accumulated  above  it;  but  if  so,  this  Avas  Avithout 
any  design  and  without  his  knowledge  and  had  no 
material  effect  on  the  flow  of  water;  and  that  all 
such  accidental  obstructions,  which  to  a  slight  and 
temporary  extent  occur  every  year,  were  removed 
by  his  orders  as  soon  as  perceived;  and  he  denies 
that  the  Avater  was  raised  one  foot  above  the  floor 
of  the  dam,  or  that  forty  second  feet  of  Avater,  or 
any  substantial  quantity,  Avas  diverted  into  the 
ditch. 

Complainant's  Exhibit  10  is  a  kodak  picture, 
taken  on  April  8th,  of  this  21  Dam  shoAving  the 
brush  in  it. 

The  testimony  in  regard  to  this  matter  of  the 
21  Dam  is  fairly  clear.  Mr.  Griffin  says  that  this 
dam  Avas  diA^erting  close  to  forty  second  feet  of 
Avater  from  the  river  from  the  first  of  April  to  the 
third  of  May.  (Griffin,  p.  94.)  That  there  Avas  one 
board  across  one  of  the  openings  of  the  dam  and 
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some  willow  brush  was  against  the  other  openings, 
and  that  in  conseqnence  the  water  was  raised  in 
the  river  abont  a  foot.  That  some  of  the  brnsh  was 
old  and  had  evidently  floated  down  the  river;  other 
pieces  of  it  had  the  appearance  of  being  cut,  as  with 
a  hatchet  or  ax.  (Griffin,  p.  95.)  That  the  dam 
remained  in  this  condition  with  these  obstructions 
in  it  from  the  first  part  of  April  until  the  twenty- 
fifth  or  twenty-sixth  of  that  month.  (Griffin,  p. 
9G. )  And  on  cross-examination  he  says  that  he  was 
at  the  dam  "around  the  24th''  of  April  and  saAv  that 
the  obstructions  had  been  removed.  (Griffin,  p. 
128.)  He  further  says  on  cross-examination  that 
the  one  board  in  the  dam  was  a  tAvo-by-six  (Griffin, 
p.  124)  and  was  about  four  feet  long,  and  that  there 
are  four  openings  in  the  dam,  each  about  four  feet 
in  width.  (Griffin,  p.  125.)  Asked  whether  the 
brush  had  the  appearance  of  being  deliberately  laid 
in  the  dam,  he  said:  "Well,  they  were  not  laid  in 
there  symmetrically  no,"  and  also  admitted  that 
he  didn't  see  along  the  banks  of  the  river  anywhere 
in  the  vicinity  of  the  dam  any  place  where  willows 
had  been  cut.  (Griffin,  p.  128.)  He  said  further 
that  the  21  Ditch  leading  out  on  the  v^^est  side  of 
the  river  from  the  dam  had  its  headgate  closed,  and 
if  that  headgate  had  been  open  and  the  brush  and 
board  and  all  obstructions  removed  from  the  21 
Dam,  the  water  would  have  run  naturally  from  the 
I'iver  into  that  ditch  (Griffin,  p.  130)  ;  and  that  the 
board  in  the  dam  was  in  the  slack  Avater  on  the 
opposite  side  from  Avhere  the  current  was  (Griffin, 
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p.  138),  and  consequently  Avhere  it  would  make  tlie 
least  obstruction. 

Mr.  Gilcrest  says  that  he  saw  the  dam  with 
these  obstructions  in  it  on  the  25th  of  April  (Gil- 
crest,  p.  161),  which  corresponds  fairly  closely  with 
Mr.  Griffin's  testimony  that  the  dam  remained 
obstructed  until  the  25th  or  2Gth  of  April.  (Griffin, 
p.  96.) 

The  testimony  of  these  two  men  is  that  on  which 
the  complainant  relies. 

Mr.  Hanley  testifies  that  he  was  at  the  21  Dam 
"last  Fall"  (1914)  and  wasn't  there  again  until 
Spring  (Hanley,  p.  205),  Avhen  he  and  Judge 
Webster  visited  the  dam  together  and  Judge 
Webster  said  to  him  that  the  Pacific  Live  Stock 
Company  was  complaining  about  some  brush  and  a 
board  being  in  the  dam,  and  Hanley  went  and  looked 
and  didn't  see  any  board,  but  that  there  were  some 
little  willows  floating  on  top  of  the  water  against 
the  dam;  that  the  permanent  structure  of  the  dam 
is  probably  two  feet  higher  than  the  level  of  the 
river,  and  consequently  as  the  water  flows  through 
the  dam  it  "breaks  away  with  the  current"  (i.  e.,  the 
water  was  lower  where  it  ran  through  the  lower 
end  of  the  dam  than  it  was  at  the  upper  end  of  the 
dam  where  the  Avillows  were  floating).  That  the 
willows  were  not  diverting  any  water  and  could  not 
be  called  an  obstruction,  but  nevertheless  he  gave 
orders  to  have  them  taken  out,  and  he  thinks  this 
was  about  the  20th  of  April.      (Hanley,  p.  206.) 


Asked  whether  the  board  and  brush  diverted  forty 
second  feet  of  Avater,  as  charged  in  the  complaining 
affidavit,  he  said  no  they  did  not  divert  any  water, 
and  that  if  he  had  been  strict  about  getting  all  the 
water  from  the  21  Dam  which  the  decree  entitled  him 
to,  he  would  have  opened  the  head  of  his  21  Ditch 
(on  the  west  side  of  the  river)  and  water  would 
have  been  running  into  it  all  Spring;  that  he  had 
not  taken  out  as  much  water  at  the  21  Dam  as 
would  naturally  run  into  his  ditches  there  with  the 
dam  entirely  open,  because  he  hadn't  been  "tech- 
nical to  the  use  of  the  water  in  all  those  little  de- 
tails" to  try  to  get  all  that  his  strict  rights  entitled 
him  to.     (Hanley,  pp.  20G-207.) 

George  McLaren  testified  that  some  time  toward 
the  last  of  April  he  took  this  brush  out  of  the  21 
Dam  (McLaren,  pp.  277-278)  and  he  found  a  few 
willows  and  some  small  twigs,  little  small  stuff  that 
had  lodged  in  the  high  water;  that  there  Avere  two 
or  three  willows  there  that  were  six  or  seven  feet 
long;  that  they  were  not  obstructing  the  water  at 
all  when  he  was  there,  but  were  out  of  the  water 
(it  will  be  remembered  that  the  highest  flood  oc- 
curred during  the  earlier  part  of  April  and  conse- 
quentlj^  the  Avater  had  fallen  someAvhat  at  this 
time).  That  he  got  hold  of  one  of  these  AvilloAvs 
and  pulled  it  loose  and  this  freed  the  others  and 
they  all  floated  aAvay  (McLaren,  p.  278)  ;  that  Avhen 
he  pulled  the  AvilloAv  loose  he  pulled  a  board  up  at 
the  same  time,  and  he  does  not  knoAv  AA^hether  it 
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was  one  of  the  regular  boards  of  tlie  clam  or  not. 
(McLaren,  p.  279.) 

These  are  all  the  witnesses  on  this  subject. 

Now  there  is  one  thing  that  certainly  is  apparent 
from  this  testimony,  and  that  is  that  whatever 
brush  or  board  got  across  the  21  Dam  got  there 
Avithout  any  intention  of  Mr.  Hanley  and  without 
even  his  knowledge.  You  have  got  to  believe  him 
when  he  says  he  never  heard  about  it  until  he  and 
Judge  Webster  were  at  the  dam  on  April  20th.  And 
the  trial  court  should  not  have  held  him  in  willful 
contempt.  If  there  had  been  any  willful  intent  on 
Mr.  Hanley's  part  to  obstruct  the  flow  of  the  water 
through  this  dam,  do  your  Honors  suppose  that  he 
would  have  selected  one  little  board  six  inches  high 
and  four  feet  long  to  place  in  a  dam  at  least  sixteen 
feet  wide?  And  do  your  Honors  suppose  that  he 
would  have  placed  it  in  the  slack  water?  And  would 
the  Avillows  have  been  so  carelessly  lodged  that 
even  Griffin  says  it  didn't  look  as  if  they  had  been 
symmetrically  laid  in  there,  and  when  McLaren 
pulled  one  of  them  loose  they  all  floated  away? 
Moreover,  if  there  had  been  any  intent  on  Hanley's 
part  to  get  all  the  water  he  could  at  this  dam,  would 
he  have  alloAved  the  head  of  his  21  Ditch  to  remain 
closed  during  the  whole  time,  when  even  Griffin 
admits  that  if  it  had  been  opened  water  would  have 
run  into  it,  even  if  there  hadn't  been  any  board  or 
willows  in  the  dam  at  all?  The  complaining  affi- 
davit charges  Hanley  Avith  ''placing"  the  board  in 
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the  dam,  but  merely  with  ^'permitting"  the  brush 
to  accumulate. 

The  Silvies  Kiver  is  lined  thickly  with  willows 
throughout  its  whole  course  above  this  dam  and 
there  are  ranches  all  along  the  upper  river  from 
Avhich  these  willows  at  the  dam  could  have  floated 
down.  It  is  even  in  evidence  that  the  Pacific  Live 
Stock  Company  itself  was  surveying  and  doing 
engineering  Avork  along  the  upper  river,  and  the 
willows  with  the  hatchet  marks  on  them  may  have 
even  drifted  down  from  this  very  work.  Any^vay 
it  is  plain  enough  that  these  Avillows  simply  drifted 
down  the  stream,  caught  in  the  dam  and  Hanley 
had  them  taken  out  as  soon  as  he  knew  about  them. 
Certainly  this  is  not  a  thing  for  which  to  hold  a 
man  guilty  of  Avillful  contempt. 

Next:  Did  these  "obstructions,"  such  as  they 
were,  divert  any  water  at  all  from  the  river.  Mr. 
Griffin  says  they  did.  Mr.  Hanley  says  they  did 
not.  That  Mr.  Hanley  is  right  is  shown,  as  clear 
as  da}^  by  one  of  Mr.  Griffin's  OAvn  admissions ;  and 
that  admission  is  that  the  same  aynount  of  ivater 
continued  to  floiv  into  the  head  of  the  Ujjper  Han- 
ley Ditch  after  the  '^obstructions''  ivere  removed,  as 
flowed  into  it  tvhen  they  were  in  the  dam.  Mr.  Griffin 
saj^s  that  the  obstructions  w^ere  removed  about  the 
25th  or  26th  of  April.  (Griffin,  p.  96.)  In  another 
part  of  his  testimony  he  says  they  were  removed 
"around  the  24th."  ( Griffin,  p.  128. )  But  give  him  the 
benefit  of  the  discrepancy  and  say  it  was  the  26th. 
This  then  was  when  the  obstructions  were  removed. 
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But  the  Hanley  Upper  Ditch  continued  to  take  forty 
second  feet  of  water  up  till  the  third  of  May,  accord- 
ing to  Griffiirs  own  statement.  (Griffin,  p.  94.)  So 
that  the  same  amount  of  water  ran  into  the  ditch 
when  the  obstructions  Avei'e  taken  out  as  when  they 
Avere  in,  and  it  is  consequently  demonstrated  to  a 
mathematical  certainty  that  they  exercised  no  influ- 
ence whatever  on  the  flow  of  the  river  through  the 
dam  and  did  not  divert  any  water  at  .all. 

The  fact  is  pretty  clear  that  Mr.  Griffln  was 
fooled,  b}^  the  drop  of  the  water  flowing  through  the 
dam  and  the  sight  of  the  willoAvs  lodged  above,  into 
thinking  that,  because  the  water  stood  lower  on  the 
bottom  of  the  dam  at  its  down-stream  end  than  at 
its  up-stream  end,  the  willows  were  raising  the 
water.  As  Mr.  Hanley  has  pointed  out  in  his  testi- 
mony, and  as  is  apparent  from  a  glance  at  the 
kodak  picture  of  the  dam  which  complainant  intro- 
duced in  evidence  (Complainant's  Exhibit  No.  11), 
the  bottom  of  the  dam  with  its  rock  foundation  is 
higher  than  the  bed  of  the  river.  Consequently,  as 
the  water  enters  the  dam  on  the  up-stream  side  it  is 
held  up  a  little,  and  then  as  it  flows  past  the  up- 
rights in  the  middle  of  the  dam,  it  breaks  sharply 
into  a  swifter  current,  due  to  the  free  outlet  afforded 
by  the  lower  end  of  the  dam,  and  consequently  is 
lower  in  level  where  it  rushes  off  the  lower  end  of 
the  dam,  than  it  is  where  it  is  held  up  a  little  at 
the  upper  end  of  the  dam.  When  Mr.  Griffin  saw 
the  board  and  the  brush  lodged  against  the  uprights 
of  the  dam  and  saw  that  the  water  above  the  brush 
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was  higher  than  it  was  below  it,  he  concluded  that 
it  Avas  the  brush  and  board  that  were  raising  the 
water;  but  he  was  deceived  by  the  action  of  the 
Avater  which  Ave  have  described  as  it  runs  through 
the  dam,  and  the  AvilloAvs  w^ere  simply  floating  on 
top  of  the  Avater  against  the  uprights  and  were  not 
an  obstruction.  The  one  board  (only  six  inches  by 
four  feet  remember)  Avas  in  the  slack  Avater  and 
certainly  had  very  little,  if  any,  effect. 

That  Ave  are  right  in  this  must  be  so  since,  as 
Ave  have  shown,  the  Hanley  Upper  Ditch  Avas  taking 
as  much  Avater  after  the  obstructions  Avere  out  as 
Avhen  they  Avere  in. 

THE  CHARGE  IN  REGARD  TO  THE 
PEOPLE'S  DITCH 

This  charge  related  to  the  People's  Ditch  on  the 
Avest  fork  of  the  river  and  is  contained  in  paragraph 
Yl  of  the  complaining  affidavit.  (Record,  p.  25.) 
It  Avas  not  sustained  by  the  evidence,  and  the  trial 
court  absolved  Hanley  from  it.  Consequently  we 
haA'e  not  assigned  it  as  error  and  need  not  discuss  it. 

THE  PROOF  MUST  BE  BEYOND  A 
REASONABLE  DOUBT 

In  closing  this  brief  Ave  Avish  to  call  the  court's 
attention  to  the  fact  that  even  cases  of  civil  con- 
tempt, as  distinguished  from  cases  of  criminal  con- 
tempt, partake  of  the  nature  of  a  criminal  proceed- 
ing. The}^  are  quasi-crimmR],  and  it  is  Avithin  the 
poAver  of  the  court  to  punish  the  defendant  by  fine 
and  imprisonment.     The  proceedings  being  quasi- 
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criminal,   the  rule  of  criminal   law  obtains — that 
the  proof  must  be  beyond  a  reasonable  doubt. 

The  following  are  cases  of  civil  contempts,  where- 
in the  authorities  have  laid  down  this  rule : 

In  California  Artificial  Stone  Paving  Co.  vs. 
Molitor,  5  Sup.  Ct.  Rep.  G18,  Air.  Justice  Bradley 
said,  at  the  close  of  his  opinion,  page  622 : 

'^Process  of  contempt  is  a  severe  remedy,  and 
should  not  be  resorted  to  where  there  is  fair 
ground  of  doubt  as  to  the  wrongfulness  of  the 
defendant's  conduct." 

In  the  case  of  Accumulator  Company  vs.  Con- 
solidated Electric  Storage  Company,  53  Fed.  793,  the 
court  said,  at  the  close  of  his  opinion,  page  796 : 

''This  proceeding  is  criminal  in  its  nature 
and  character  and  the  same  rule  should  govern 
as  in  the  trial  of  indictments.  The  burden  of 
proof  establishing  violation  of  the  injunction 
is  upon  the  complainant,  and  the  defendants 
are  entitled  to  the  benefit  of  any  reasonable 
doubt." 

In  Birdsell  vs.  Hagerstown  Agricultural  Imple- 
ment Mfg.  Co.,  Federal  case  No.  1436  (an  infringe- 
ment of  patent  case),  the  court  said,  3  Fed.  Cases, 
page  450,  first  column : 

"Now,  it  is  a  rule  governing  courts  of  equity 
in  such  cases  that  they  will  never  attach  a 
defendant  for  contempt  where  the  violation  of 
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the  injunction  is  not  i)lain,  and  proved  to  tlie 
satisfaction  of  the  court." 

In  State  ex  rel  vs.  Small,  49  Ore.  595,  the  court 
said,  at  the  close  of  the  opinion,  page  G03 : 

"In  contempt  proceedings  for  an  alleged 
violation  of  an  order  or  of  the  process  of  a 
court,  the  proof  of  the  guilt  of  the  person 
charged  Avith  the  offense,  should  be  clear  and 
conclusive  before  he  is  punished  therefor." 

The  same  rule  is  laid  down  in  General  Electric 
Company  vs.  McLaren,  140  Fed.  876,  878  (an  in- 
fringement of  patent  case). 

In  9  Cyc,  page  45,  it  is  said : 

"A  clear  case  of  contempt  of  court  must  be 
established  by  the  evidence.  Proceedings  in 
contempt  being  in  their  nature  criminal  in 
character,  the  strict  rule  of  construction  appli- 
cable to  a  criminal  prosecution  obtains  therein, 
and  presumptions  and  intendments  will  not  be 
indulged  to  sustain  a  conviction.  The  guilt 
must  be  established  by  clear  and  satisfactory 
evidence;  a  mere  preponderance  is  not  enough. 
The  accusations  must  be  supported  bj''  evidence 
sufficient  to  convince  the  mind  of  the  trior 
beyond  a  reasonable  doubt  of  the  actual  guilt 
Of  the  accused." 

In  this  case  certainlj^  the  proof  has  not  come  up 
to  the  requirements  of  this  rule.  Not  one  of  the 
charges    of    the    complaining   affidavit    have    been 
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proved  by  even  a  prepoudeniuce  of  tlie  evidence,  to 
say  nothing  of  evidence  beyond  a  reasonable  doubt. 
And  in  our  opinion  tlie  matters  on  the  east  fork 
are  all  so  trivial,  even  if  all  that  the  complaining 
affidavit  says  about  them  were  true,  that  they  never 
would  have  been  made  the  basis  for  a  contempt  pro- 
ceeding had  the  troubles  not  arisen  on  the  west  fork. 
As  to  all  of  these  troubles,  east  and  west  fork  alike, 
Mr.  Hanley  cannot  get  it  out  of  his  mind  that  when 
the  Pacific  Live  Stock  Company  wrote  to  H.  li. 
Corbett  April  5,  1915,  and  asked  Mr.  Corbett  to 
treat  Mr.  Hanley  as  his  hired  man  and  direct  him 
to  cease  his  supposedly  hostile  attitude  toward  the 
Pacific  Live  Stock  Company  in  regard  to  that  com- 
pany's land  suits,  and  when  Mr.  Corbett  refused  to 
adopt  any  such  tone  toward  Mr.  Hanley  (Defend- 
ant's Exhibits  '^A"  and  "B,"  Eecord,  pp.  311-319), 
and  when  Mr.  Treadwell  asked  Mr.  Hanley  for  his 
help  in  these  same  land  matters  and  Mr.  Hanley 
refused  (record,  pp.  210-211)— it  is  Mr.  Hanley's 
conviction  that  after  these  matters  and  in  conse- 
quence therof ,  this  contempt  proceeding  was  brought 
to  punish  him  for  his  attitude. 

Kespectfully  submitted, 

C.  E.  S.  WOOD, 
LIONEL  K.  WEBSTER, 
ERSKINE  WOOD, 

Attorneys  for  Defendant  and 
Appellant  William  Hanley. 

M.  M.  MATTHIESSEN, 
With  them  on  the  brief. 
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